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Court of Appeals of the District of Columbia 


No. 4G24. i 

t 

I 

I 

I 

I 

District of Columbia, Plaintiff in Error, 

vs. I 

I 

i 

Ralpu McKee. 


1 In the Police Court of the District of Columbia, 

Octolxu’ Term, 1924. | 

I 

I 

I 

No. 816,SGG. I 

1 

District of Columbia | 

i 

vs. I 

j 

Kalph McKee. I 

I 

Information for — Act of (V)iii;ress Kelatinb- to Hotels, 

.May 17, 1924 i 

I 

Be it remembered. That in the IV)lice Court! of the Dis¬ 
trict of (\.)luml)ia, at the City of \Vashini>*tou,| in the said 
District, at the times hen^inafter mentioned, the follo\vin<^ 
])apers were hied and proceedini>'s had in the above entitled 
cause, to wit: | 

October 22, 1924—Information filed. j 

Felir. 12, 1925—Motion to (piasli hied. ! 

May 9, 1925—Memorandum in opposition tp motion to 
quash hied. i 

Juiu‘ 4, 1927—Motion to (juasli i^-ranted—Excji'ption noted 
and notice i»’iven of a])plyini»* to Court of Ap]K‘als for a 
Writ of Error by Ass’t. (''orporation Counsel. I 
June 10, 1927—Bill of Exceptions submitted. 

1^624a I 


I 

1 


I 
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June 20, 1!)27—Time tor signin'^,' Bill of Hxeeptioiis ex¬ 
tended to June .’>0, 1927. 

June MO, 1927—Bill of Excei)tions settled, signed, sealed 
and tiled. 

July 20, lt)27—Writ of Krror received from Court of Ap¬ 
peals. 

Julv MO, l!)27—Assignment of en'ors tiled. Designation 
of record tiled. 

August 7), 1927—Co])y of record and ])roceeding’S in this 
case togetlaM* with Writ of Krror transmitted to Court of 
Appeals ill oheditaice to said Writ. 


•) 


The Distort of Coltmiua, ss; 


In the Polict* ('ourt of the District of C’olumhia, October 

Term, A. 1)., 1924. 

Francis II. St(‘|)liens. Fscp, Cor])oration Counsel, by 
Jose])h C. Mctiarraghy, .Assistant (Corporation Counsel, who 
for tile District of Columbia ])rosecutes in this lK‘half in 
his pro])er ])(‘rsoii, comes hen* into ('ourt. and causes the 
(A)urt to l)e iiifornuHl, and complains that Ralph McKim*, 

lat(‘ of th(‘ District of Columbia aforesaid, on the 2Mrd dav 

* 

of ()ctoi)er, ill the vear .\. 1). niii(*teen huiidn‘d and twiuitv- 

• « 

four ill tin* District of Columbia aforesaid, and on Penn- 
svlvania .\vi‘iiiu‘ Xortli West, h(*ing then and there the 
niaiiag(‘r conduct iiig a ('crtaiii hotel in tlu* District of (Colum¬ 
bia did fail to ])ost in a conspic/ous ])lace in each room of 
said hot(‘l a card or sign ])hiinly stating the ])rice 
})(‘r day of said room, and did fail to tile with the Commis- 
sion(‘rs of the District of (Columbia a co])y of such rates 
for each room of said hotel. 

(Contrarv to and in violation of an Act of (Congress in 
such case inadt* and provid(*d, and constituting a law of 
the District of (\)lumhia. 

FRAX(CI8 II. STEPIIFXS, 

' ('ni'ijorafifn/ ('(UDisrl, 

By JOSEPH i\ McHAKRAOmX 
' Assi.cfa)tt Corporatioii CoiDisel. 


Personally appeared II. A. (Cole this 23rd day of October, 
A. D.. 1924, and made oath before me that the facts set 
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forth in tlio foivu-niiiL'; information are true,| and those 
stated u])on information received lie believes to li)c true. 
(Si-ned) \V. A. XORCmEXj 

Dvputij Clerk Police Court of 

the District of Columbia. 

[Endorsed:] Schuldt. W (3. Col. —. X^b. 816,566. 
Information. District of (\)luml)ia vs. Ralph McKee, 
Metropolitan Hotel. Acl of (Congress relating! to Hotels, 
May 17th, 1924. Violation Act of Congress. IWitnesses: 
II. A. Cole, ()fhc(‘r. Eilcd Oci. 2Mi*d, 1924. F. A. Sebring, 
Clerk Police Court, 1). C. 2/12/25, Motion to Quash filed. 
5/8/25, memorandum in opp(*sition to motion to quash in¬ 
formation filed. June 4, 1927, Motion to quash granted. 
Exception noted and notice given of a])])lying t|o C^ourt of 
Appeals for writ of error by asst. (\)rporatibn Counsel. 
June 10, 1927, Bill of (‘xceptions submitted. June 30th, 
1927, Bill of (‘xc(‘])tions settled, sigm*d, s(‘aledi and tiled. 
July 2(), 1927, AVrit of Erroi* rec(‘ived from (^oluid of Ap- 
])eals. July 30th, 1927, .\ssignment of errors filed; designa¬ 
tion of record tiled. Co])y of r(‘cord and prock^edings in 
this case, together with writ of error, transmittckl to Court 
of Appeals in obedience to said writ. I 

i 

j 

3 In the Police Court of the District of Columbia. 

I 

i 

No. 816,560. I 

I 

I 

District of Columbia i 


Ralph McKee. 

• • • I 

i 

Motiojt to Quash. \ 

Comes now the defendant, by counsel, and Imoves the 
Court to quash the information in the above-entlitled cause 
for the following reasons: i 

First. That the Act of Congi’ess, a])])roved M«iy 17, 1924, 
upon which the information is based is uncohstitutional 
and void in that ! 

(a) The emergency giving rise to the enactment has 
ceased to exist and did not in fact exist on May 17, 1924. 
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{h) Said Act is ifatally uiicortaiii and iiio))ei*ativ(* in that 
amoni>' other thiiii'-s neither a criterion determinini;' tlie 
scope of the ri'uulatory features concei'iiiiii;' hottds, nor a 
standai’d u(>V(*rninu- tlu* execution hv the Coinniissioinn’s of 
tlie District of (’()Innil)ia of the po\V(‘rs therein atteni])ted 
to ])e conferrc‘d upon the said (Commissioners, is contained 
in said Act ; and said Act is furtlnu* inoperative in that con- 
ilictini;' ])rovisi()ns appear therein as to tin* oOici'rs cliarged 
with the enf(>rc(‘ment of said Act. 

(r) Said Act unduly restrains (h‘fendant of his right of 
fre(‘dom of contract and tlu‘r(*hy d(*prives defendant of his 
])rop(‘rty without due pi-<»(*ess of law. 

(f/) Said A(‘t discriininati‘s against hotels and in favor 
of lodging houses. 

(c) Said Act is arbitrary and unr(*asonal)le in that it 
does not ))i‘ovide for a judicial ri*vi(‘W of tin* hot(‘l rates 
to he c*stahlish(‘d hy tin* (Commissioin*rs of tin* District of 
(’olumhia. 

4 {/) Said iA(‘t opc*ratc*s to take* defendant's prop- 

(*i*ty for ])rivat(* us(* without just or any compensation 
and without din* process of law, (*s])(*cially in that a la])se 
of thirty days from tin* approval hy tin* Commissioners of 
the Distl'ict of (’oliimhia of an increase in rates is reipdred 

hv said Act hofore such increasi* can hecome (‘fft*('tive. 

* 

Sf’cftiiff. That said Information is di*f(*ctive in that it fails 
to designate with siiftici(‘nt c(*rtaintv tin* hot(*l wherein or in 
respect to which tin* all(*gi*d violation of tin* Act ajiproved 
May 17, lh*J4, is clainn*d to have* occuri-ed. 

(Signed) K. F. COLLADAY, 

F>. B. FFTTUS, 

AffoDH'ifs for D('f('}idant. 


Jose])h (J. Mc(Jarraghy, Fs<j., 

Assistant ('oriioration (Counsel, D. (c.: 

Pleasi* take* notice* that we* shall ask the action of the 
(Coiii't u])on the* foi'e*ge)ing motion. he*fore Judge S(*hulelt 
of the Police* (Court, on the* hth dav of Januarv, 19*25, or 
as soon thereafte*r as counsel can he hearel. 

(Signed) E. F. (COLLADAY, 

B. B. PETTFS, 

Affnriiejfs for Defendant. 
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i 

! 

Service of a copy of the fore^oiii^- motioiij and notice 
ackno\vledj;‘ed this — day of-, 19‘J4. I 


Ass'f Corporation Coni^srl, 1), C. 

I 

5 [Kndorsed:] Police Court. Xo. Sl(),r)(|(). District 

of Colum])ia vs. J\ali)h .McK(‘e. .Motioiii to (piash. 
('olladay, (’lifford and Pc‘ttus, Counsellors at l^aw, Ihiion 
Trust Huildin,a\ \Vashinulou, I). C. Filed Fehy. 12, 1925. 
F. A. Sebrint**, (Merk lh)lic(‘ Coui’t, D. C. 

f) In the I^olice Court of the District of Coluipi^ia. 

I 

No. 815,56(1. I 

i 

! 

District of Columbia I 

i 

vs. j 

Kali’it McKee. | 

I 

BUI (jf Exceptions. i 

i 

1 

Be it remembered that this cause came on for trial before 

I 

the Honorable (lus A. S(‘huldt, PiH^sidin^- dudi*‘ei()f the Po¬ 
lice Court of the District of Columbia, on an information 
filed the 2ord day of ()ctol)er, 1924, char.nln**- as follows: 

i 

The Distrk’T of Columbia, ss: 

‘‘In lh(* Police Court of the District of (\)luml)ia, October 

Term, A. D. 1924. i 

I 

i 

Francis It. St(‘pheus, Fs'|., Corporation (Vninsel, by 
J()S(‘ph C. .McCai*ra.uliy, Assistant Corporalion'i Counsel, 
who for the Distinct of Columbia prosecutes in this behalf 
in his pro])er person, comes here into (k)urt, and Ouises the 
Court to be informed, and com])laius that Hal])h .\(cKee late 
of the District of Columbia aforesaid, on the 2oi*d dav of 

October in the vear A. 1). ninet(H‘u hundred and twentv- 

• % 

four in the District of Columbia aforesaid, and ion Ponn- 

1 

sylvania Avenue, Northwest, bein.u- tlien and therC the man¬ 
ager conductini>'a certain hotel in th(‘ Distrii't of lColumlha 
did fail to post in a conspicuous place in eacli room of said 
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hotel a card or si<;n j)laiiily -^tat:;:';’ the price per day of 
said room, and did fail to tile with the Commissioners of 
the District of (’oliimhia a c-opy of such rates for each room 
of said hotel, contrary to and in violation of an Act of (^on- 
i»:ress, in such case* mack* and provided, and constitutinii’ a 
law of the District of Columbia. 

FKAX(MS II. STKPIIKX8, 

. Corporafio)/ Cotnisrl, 

(Si-iKMl) I By dOSKPII (\ McdlAKRACIIV, 

Assisfaiff Corpffratifni ('(nmsrJ. 

“Personally a])pc‘arc‘d II. A. Cole this *2ord day of Oc¬ 
tober A. I). lb*J4, and made oath lH‘fore me* that the facts 
set forth in the foreiioin.i;’ information arc* true, and those 
stated upon infoi'ination i‘c*(*c*iv(*d be* b(*lic*vc*s to be true. 
(Si-nc*d) \V. XOPOBKX, 

(Irrk Police Court of 
fJtr Disfrirf of Coluuihia," 

The above information is bas(*d on the Act of Con<;’ress 

v~ 

a])prc)vecl May 17, 1924, whic*h i*c*acls as follows: 

7 (“Public — Xo. 119—bStli Congress.) 


(11. K\ 79(;2.) 

“Aa .4(7 to Extciot far the Perioit of One Vear the Prori- 
.s7o>/s of littf' II of the podft ('oufi'ot (lud the District of 
Cotiiuit/id Peiits Act, Approi'ed Oetoher 22, 1919, as 
A hi eu fil'd. 

“Re it ('uaeted ha the SeiKife and House of l\ e presf'ut (t- 
tires of the I uit ed Stut ( s of A. uo’rieu lu ('ouf/ress asseuitdr/t. 
That it is hc*i'c*bv ({(*(*larc‘cl that tin* c‘nu*i’ui*nc‘v dcscribc'd in 
Title II of the Food Control and the* l)isti‘ic*t I\c*nts Act still 
exists and continiK's in the* District of Columbia, and that 
the ])i'c*sent honsini:’ and rc'iital c'onditions thc*rc‘in rc*(iuirc‘ 
the furthc*r extc*nsion of the* ])rovisions of such title. 

“S(*c. 2. That 'ritlc* 11 of the Food (’ontrol and the Dis¬ 
trict of Colninbia Rc*nts .\c'ts, as amc*ndc*d, is r(*c*nact(*d, ex¬ 
tended, and continnc*cl, as herc*inafter amended, until the 22d 
day of May, 1925, notwithstandiiii*' the ])rc)visioiis of section 
2 of the Act entitled ‘An Act to extend for the ])eriod of two 
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years the provisions of TilU* II of tlie Food Control and the 
District of Coliim])ia Ixeiits Act/ approved October 22,1919, 
as amended, approved May 22, 1922. I 

“Se(‘. 2. That subdivision [a) of se(*tion 102! of the Food 
Control and the DistiTd of ('olunibia Kcmts Acti as amended 
by section 4 of such Act of May 22, 1922, is hereby amended 
by strikin.u’ out tlu‘ lii»-ui'es ‘1924* in said subdivision and in¬ 
sert ini>’ in lieu thereof the li,i»‘ures ‘1925.’ ! 

“That the propiaetor. mana.nc*!*, owner, or other person in 
chara’e of and (‘ondiu'tim;* anv liotcd in tlu' District of Oolum- 
bia shall post in a conspicuous place in ea(‘h i‘obm thereof a 
card or sii»n plainly statina- tlie ])i’ie(‘ ])er day (if such room, 
and a copy of such rates for (*ac!i room shall be liled with the 
Fommission(‘rs of tin* District of (’olumbia. I Tn case the 
hotel is conduct(‘d on tlu‘ American plan, the rat(‘s for meals 
shall b(‘ posted in a conspicuous ])la('e in eaclr room of the 
hotel. Siu'h cards or si.^’us, both with r(‘f(U‘ehce to rooms 

and nuuds, shall be dated as of the dav on whi(‘h thev are 

• « 

])osted. Th(‘ rates chai'ued foi' i-ooms shall not! be advanced 
in less than thirty days from th(‘ date of the apj)roval of the 
said commissioners of the writtiui a])])lication tiherefor, and 
in the event an advam-e in rat(‘s is .^’ranted the sjame recpiire- 
nieiits with reference to ])ostiim' of notices and|filini>' copies 
thereof with tlu* (*ommissiom‘i’s of tlu* Distri(*t bf (*olumbia, 
as above ])i‘ovid(‘d, shall ap])ly. | 

“Any ])(M’son, linn, or cor])oratiou who shall violate any 
of the ])rovisions of this Act or who shall charb-e any ii^uest 
a I'ate in ex(*ess of said ])ost(‘d rates shall be (h‘(‘med i>Tnlty 
of a misdemeanoi* and upon conviction th(‘]i‘of shall be 
fined not l(‘ss than nor nioiH* than $100 for bach off(*nse. 

“The (\)mmissio]U‘rs of tlu* Distriid of (lolumbia are 
herebv cliaruvd with tlu* enfore(‘ment of this Aid.” 

4 * 

Thei-eu])ou. on tlu* twelfth day of Febi*uary, 1925, defend¬ 
ant, by his couns(‘l, liled a motion to (juash the! information 
in this (‘ause for the followinii; reasons: | 

“ First. That the A('t of (*on.ur(‘ss, ap])roved May 17,1924, 
upon which tlu* iufoi-uiation is based is unconstitutional and 
void in that— I 

i 

(u) The emerj>‘(‘n(*y .li'ivini*’ rise* to the eniu'tment has 
ceased to exist and did not in fact exist on May IT, 1924. 

(h) Said Act is fatally uncertain and ino])erhtive in that 
among other things neither a criterion det('|rmining the 
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scope of the regulatory features onceniiiig hotels, nor a 
standard governing the execution hy the ('ommissioiuu’s of 
the District of (’olum])ia of tlu* powers tlu‘r(‘in at- 
8 tempted toi l)(‘ coiif(‘rri‘d upon the said Commis¬ 
sioners, is contain(‘d in said Act : and said Act is fur¬ 
ther inoperative , in that coiillicting provisions a])])ear 
therein at to the oHicers charged with the (‘iiforcenunit of 
said Act. 

{(■) Said Act nndnly ri‘strains (hdendant of liis right of 
freedom of contract and Ilier(‘l)y de])i-ives d(‘f(*ndant of his 
property without dm* ])rocess of law. 

(f/) Said Act discriminati‘s against hotels and in favor of 
lodging houses. 

(c) Said act is arl)itrary and nnreasonahle in that it «loe< 
not ])rovide for a judicial review of llie hott*! rates to he 
estahlislu'd l)v the (’onnnissiom‘]-s of the District of Colnni- 
hia. 

if) Said .\ct op(‘rat(‘s to take d(‘f(‘ndant's pi’operty for 
private use without jnst oi* any coinpi‘nsation and without 
due process of law, especially in that a la])se of tliirty day- 
from tin* approval l)y tlu* ('oinmissioners of the Distri(?t of 
Columlha of an increase in rates is re<inired hy said Act be¬ 
fore such increase* can heconie elfective. 

Second. That said infoi*niation is d(‘fc‘ctiv(‘ in that it fails 
to designate* with snllicij-nt <*e*i‘tainty tin* hotel wlu*re*in or in 
res])ect te) which the allege:! violation e)f tlie Act ap])re)ve*el 
May 17. Ih24, is clainu'd te) Jiave oce*nrred.’’ 

\Viiere‘U])on, aften* argnnK*nl of counsel in e)j)en court anel 
the snhmission of hi-i(‘fs, a writte-n oj)inion hy the* lloiior- 
ahle (lUs A. Sclinlelt, Dre*siding dndgt*, was tih-d in this cause 
on .May 28. Ih27, which o])iiiion re*aels as folle)Ws: 

“The defeiielant ]ie‘re*in was charge‘d hv an information 
fileel in this Ce)nrt with tin* violation of the .\ct e>f Congress 
ap])re)ved May 17, lh24, heing ‘.Vn .\ct to e*xte‘nel for the* 
])erioel e)f e)ne year the* ])rovisions of Title* 11 of the Food 
(V)ntrol anel the* Distinct of ('olninhia !ie*nts A(*t. a]>proved 
October 22, DUt). as anienelenh’ 

‘‘The partie*nlar isection under which the prosee-ntion was 
brought being as fe)llows: 

“ ‘That the |)ro])riete)r, manager, eiwner, or e)the*r person 
in charge of anel conducting anv he)tel in the District of Co- 
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liiiiihia sliall post in a conspicuous place in oachjroom thereof 
a card or sigai ])lainly stating the ])rice per day pf such room, 
and a copy of such rates foi* eacli room shall |he filed with 
tli(* (’oininissioiKM's of tin* District of (''olumbia. Tii case 
the hotel is conducted on the Anieri(*an ])lan, the rates for 
meals shall he postcul in a conspicuous ])lace in each room of 
tlu‘ hotel. Such cards, or signs, both with h*eference to 
]*()oms and meals, shall he dat(‘d as of th(‘ dav on which thev 
ar(‘ ])osted. ddi(‘ rates chai‘g(“d foi' rooms shall not he ad- 
vaiK'ed in less than thirty days from the date of the approval 
of th(‘ said commissionm's of th(‘ written a])pli^*ation there¬ 
for, and in the evmit an advance* in rates is graiited the same 
re(]nii*i‘ments with i’(‘f(‘i*(‘nc(‘ to posting of notice's and filing 
e'e)])ies the‘]‘e‘of with the* Dommissionei's e)f thei* District of 
(’olumhia, as above ))i*e)vided, shall apply. 

“ *.\ny person, lii*m, e)r e*oi-pe)i-atie)n who shafl vie)late any 
e)f the pi‘e)visie)ns of tliis .\ct oi* wlio shall charge any guest 
a rate* in e*xe‘e*ss of saiel poste*d I’ates shall he* elee*me*d guilty 
e)f a misdemeane)r and upon ce)nvi(‘tie)n there'of j^liall he fined 
ne)t le*ss than $10 ne)r more* than .$100 for haedi offense. 
9 “ ‘'rile* Demunissione'rs e)f liie* Distrie-t k)f Dolumhia 

iii'e he*rel)V charge*el with the* (*nfe)re*e*nn*ntiof tliis Act.’ 
“A me)tie)n to (luasli the* iiife)rmatie»n was f]Ie*d se*tting 
forth ame)ngst othe‘i*s the* fe)llo\viiig i*e*asoiis: viz: That 
the hote*! pi‘e)\’isie)n in said hill elep<*iids on wlii'thcr or not 
an e'me*i-ge*iie*y e*.\ists: that it is unce*rtain andj ine)])ei’ative 
and that the* saiel ae't vie)late*s the* eliie* ])i*e)ce'ss <*|lause* of the 
lifth ame*ndment e)f the re)nstitiitie)n. | 

“Voluminous briefs were fih*el anel e*xte*nde'el arguments 

hael. 'rile* Court has e*arefullv e‘onsiele*i*eel the^iSe* and alse) 

• 

the* ele*hates in (hmgress which ]>re*e‘e*ele*d theipassage eif 
saiel Act. I 

“Following the* de*e*isie»ns eif the* (hinii eif Ajippals anel the 
Sui)i*e*m(* (h)urt eif the* Uniteel States in Bleie'k jvs. Hirsh— 
:2r)() r. S. 19).'), and Chastle*ton (h)!-])e)ratie)n vs. Sinclair 204 
r. S. .')4.‘’), the* Ceiurt must holel that the* (*me*rge*jie*y cited in 
saiel cases as having expire*d also a])])!ie*s te) th^* hotel ])ro- 
visiein of saiel Act. 'Ihu* de‘l)ate*s in Coiigre*ss hlso specifi¬ 
cally show that this entire act, including the* hejitel section, 
was consielere'el in the categorv e)f e*mergencv i legislation. 
lle)wc*ver, all ele)ul)t as te) whether oi- not such wps the inten¬ 
tion of Congi’ess is elispelleel by the fact that I the author 
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of tlio liotol section introduced n Mil, S. 2ir)9 (IStli (sic) 
8ess. 09th ConuTcss), after tlic ])assaii'e ()f the present Act, 
\vhicli is a verbatim copy of the ])r()visions of the liotel 
section of the Kent Act. 

“ Maviiiii'd(‘cid(*d that tli(‘ said h()t(‘l section comes witliin 
the ])nrvie\v of the (‘ineruviicy d(‘cisions ot' the Courts it is 
not iK'cessary to coiisid(‘r tlu' inter(*stin,i>‘ (piestions as to 
whetluM' tli(‘ said act violates tin* dut‘ ])rocess clause of the 
Fifth Aimuidnieiit ot* th(‘ (’onstitutiou iu that it is said to 
unduly rt'sti’aiii hott'l k(‘(‘})i‘rs of t'i-(‘(‘dom of contract and 
that no judicial r(‘vi(‘\v of raters tixed hv the Commissioners 
is ])rovided for. 

“The motion to quash is < 2 :ranted and the defendant dis- 
char<red.'' 


Tluu’cMipon an order was ent(‘r(‘d in this cause* on the 
fourth day of June, 1927, ii-rantinu’ (h‘t'endant's motion t>) 
(juash the information, and the information was th(‘r(‘U])on 
<juash(‘d, to which I'ulin^Li' of the* Court the District of Co- 
lumhia th(.‘U and tlu*i‘e hy its ])rop(‘i* ])t‘i-son and counsel, 
not(‘d an (*.\ce])ti()n in open coui*t and iiave notice* of its 
inteuitioii to a])])ly to the (h)urt of Appc'als of the* District 
of (’oluml)ia for a Writ of Frror. 

Comes lunv the District of Columbia, by its ])roper ])er- 
sou and counsel, and ])rays the* Court to siun this Dill e)f 
Kxce])tions anel the same* is siii’iie'el anel se*ttle*el, now for 
\\wnt, anel maele* a part e)f the* Ke*e'e)rel in this cause, this 
JOth elav eef June, 1). 1927. 

GUS A. StdlCLDT, 
PreshVnif] Jichjc P(>!}(-(' Pourf. D. C. 

10 [Endorsee!: I Ce)])y. In the Deelice Ce)urt eef tin* 

District e)f (’e)luml)ia. Xe). SKl.oOt). District eef 
Columbia v. Ralph McKee. Dill eef e*xce*])tie)us. Submitted 
June 10. 1927. June* JO, 1927, Dill e)f e*xe'e‘ptie)us settleel, 
signed, sealed, eS: tiled. 
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DISTRICT OF COLUMBIA VS. RALPH MCKEE. 


United States of America, s.^; 


The l^resideiil of the United States to the Uoiiorable Gus 

A. Seliuldt, dudi;e of tlie Poliet‘ (\)urt of Ithe District of 

Uolumbia, Greeting: I 

B(‘canse in the record ami proceedings, |as also in tlie 
rendition of the judgment of a i)lea which! is in the said 
i\)lice Uonrt, before yon, l)etween District of Uolumliia, 
Plaintiff, and Kal])h McKee, Information iXo. 816,566, a 
manifest error hath liappened, to the great |damag(‘ of the 
said ])laintiff, as by its complaint appears. iWe being will¬ 
ing tliat error, if any liath been, should be duly corrected, 
and full and speedy justi(‘e done to the i)afties aforesaid 
in this behalf, do command you, if judgment 'r>e therein 
given, that then, under your seal, distinctly and o]ieniy, 
you semi the record and proceedings afoiysaid, with all 
things concerning the same, to the Uonrt |of Appeals of 
the District of Uolumbia, together with Wnk writ, so that 
you have tin* same in the said Uonrt of Appeals, at Wash¬ 
ington, within 15 days from the dat(‘ hereof, that the record 
and proceedings aforesaid being ins])ected, Mie said Uourt 
of Appeals may cause furllun* to b(‘ done tlujrein to correct 
that error, what of right and according tq the laws and 
customs of th(‘ Unit(*d Stat(*s should be done. 


Witness the Ilonorabh* G(‘org(‘ K. Martin', Uhief Justice 
of the said Uourt of Ap])eals, the ‘J()th day of July, in the 
year of our Loi*d one thousand nine hundred and Twenty- 
seven. I 

(Seal Uourt of Appeals, Disti'ict of Uolumbia.1 

IIKXKV W. HODgIks, 

Clerk of ihe Court (}f \Apprals 

of the District 5/ Cohiouhla. 

Allowed bv i 

JOSIAIl A. VAX OHSDKL, 

Associate J}(stlec of tlte ('ourt of 

A})j}eals of the District of C\ot}(}ut/ia. 


|l]ndorsed:| Filed Julv 26, 192i. F. A. iSebring, Clerk 
Police Court, D. C. ‘ I ^ 
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DISTRICT OF COLI'MRIA VS. RALPH MCKEE. 


Id tlio I^olico Court ot' tlu* District of Columbia. 

No. HlGjm. 

DisTIMCT of ( ’oi.r M IDA 


Ralph .McKee 


Assif/i/h/riffs of Error. 

Xow comes the Disti'i('t of Coliimliia, a municipal cor- 
])oration, in its ])rop(*r pm’son, and by its counsel and tiles 
tln‘ followiiio- assip:nments of error: 

1. 'rb(‘ (’ourt (‘rred in snstainin.i*- dc'fendant's motion to 
puasli tlu‘ information, on tin* wboh* record. 

2. 'rii(‘ (’ourt 1 ‘rred in lioldinir that the section of the 
.\ct of (’on,iiri‘ss approV(*d May 17th, lb24, relatiuj]: to 
hotel rat(*s depend(‘d u])on tin* (‘xistcnicc* of a housinn’ (*m(‘r- 
irencv as si‘t foiUh in s(‘ctions one and two of said Act, 
which Act continued for oiU‘ year the ])rovisioiis of the 
District of Columbia Rmits Act a])])roV(‘d Octolxu* 27th, 
1919. 

M. Tin* (’ourt (‘rped in holdin.u- that section thrive of the 
Act of (’on,u-ress approved .May 17th, 1924 u])on which th(‘ 
information tiled heri‘in is bas(‘d. was unconstitutional and 
void. 

4. 4'h(‘ (’oini (*i’n‘d in holdini*’ that sjdd .\(*t of (’on.u'ress 
was discriniinatorv, ai*l)itrarv and unri'asonable. 

(Si-ned) ‘ WILLIAM W. DRIDK, 

! RAV.MOXMl B. KKFA’IT, 

WALTKR F. FOWLKR. 

Affoi'iirffs for Disfrirf of ('ofnnflt'ia. 

Si‘]’vie(‘ of copy of tin* for(*^<)inu' assii^nmiuits of eri’or 
acknowledn'ed this Mdth day of July, 1927. 

(Siu'TU'd) F. F. (’()Lli.\DA^ , 

1 B>y (MlARLFS (\ (’OOFFR, 

Attonii'iis for Drfritfidiff. 

[Endorsed:! Copy. Assimiimeiit of Frroi’s. Filed July 
30, 1927. V. A. Sei)rin^-, (’lerk Police (Xmrt, D. (’. 



DISTRICT OF COLUMBIA VS. RALPH MCKEI?. 


In the Police Court ot* the District of Columbia. 

I 

I 

Xo. 816,566. ! 


Distiiict ok Columbia 


Kalpii McKee. j 

Dcsifjiiafiou of Record. \ 

1. The Information. I 

2. The motion to quash. | 

3. Tlie o])inion of the Court i»Tanting motion|to quash. 

4. The Docket entries. | 

5. Tlic assignment of errors. : 

6. Tliis designation. ■ 

7. The Bill of Excei)tions. 

(Signed) WILLIAM IV. BKTDE, 

KAYMOXD B. KEECII, 
(Signed) WAL'l'ER F. FOWIIeE, 

Aff(oiie(fs for tJid District. 

Service of the above acknowledged this 3()th dav of July, 
1927. ' I ‘ ‘ 

(Signed) E. E. (X)LLADAV, i 

By CMAKLES C. (HOOPER, 

Attnntcijs for Defeiidauf. 

i 

[Endorsed:] (k)])y. Designal ion of Record. | Filed July 
30, 1927. F. A. Sebring, Clerk I^)lice Couil, Dl. C. 

i 

14 UxiTKo States of Ameiuca, 1 

District of Coluhibia, ss: | 

I 

In the Police Court of the District of Columbia. 

i 

1, F. A. Sebring, Clerk of the PoIic(* Court oflthe District 
of Folumbia, do hei’chy c(utify that the foregoing pages, 
numbered from 1 to 12 inclusive, to be true copies of orig- 
nals in cause Xo. 816566 wherein the District of Columbia 
is plaintilf and Ralph McKee defendant, as the same re¬ 
main upon the files and records of said Court.! 
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DISTRICT OF OOLUMUIA VS. RALPH MCKEE. 


Tn testimoiiv whoivof I ]K‘r<‘nnl(» s\i])scril)e mv name and 

• » 

affix the seal of said Court, — tin* City of \Vashiiii»'t()iL in 
said District, tliis otli dav of Aiiunst, A. I). 

F. A. SFBKIXG, 

CJcrJ: Pnlfcc (\>nrf Disf. <>f ('(flutnhia. 

Fnd()rs(‘d on cover: Disti-ict f)f (’oininhia Police Court. 
Xo. 4()24. Disti-ict of Columbia, j)laintiff in error, vs. 
Kalpli .McKee. (’oui1 of .\])])ea!s. District of Columbia. 
Filed Auix. b, 19-7. Ilenrv \V. Ilodo-es, Chu’k. 
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istrict of | ,oIumiia. 


APRIL TERM, 1927. 

! 


No. 4624 


DISTRICT OF COLUMBIA, Plaintiff i.v EKkoK, 

VS, I 

i 

t 

RALPH ]^[cKEE. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of the Case. 


This case is before the court bv virtue of a wnt of 

♦ 

error to the Police Court of the District of Columbia. 
In the court lielow one Ralph ^IcKce was chargee} with 
a violation of Section M of the Act of Congres^s, a])- 
proved May 17,1924 (43 Slat., 121), the information al¬ 
leging, in substance, that the said Ralph ^Iclvee as 
manager of a certain hotel in the District of Coliimbia 
failed to ])ost in a conspicuous place in eaclii room 

Iff 


I 






of said hotel a card or si^n ])lainly statiii<i: the price 
p(‘r day of said room, and failed to tile with the Com¬ 
missioners of the District of Columbia a co])y of such 
rates for each I’oom of said hotel, (’oiinsel for the 
defendant filed a motion to (jiiash, assi^-ning-, amon<>* 
other reasons, that the act in question was unconsti¬ 
tutional and void inasmuch as the (*mer<;'ency i^iving 
rise to its enactment had c(‘ased to exist and did not 
in fact exist at tlu* date of enactment, and further 
that said act undidv restrained defendant in his right 
of freedom of contract and thereby de])riv(‘d him of 
his proj)erty without dui‘ process of law (Dec., p]). 7-8). 
The court,, in a wi-itten opinion, made a ])art of the 
record (Kec., })p. 8-b)» sustained said motion, to which 
ruling exci‘ption was noted and a petition made for 
a writ of error, which was granted bv this Honorable 
Court. 

There are two (piestions present(‘d for the determi¬ 
nation of the court: 


I. I)o('S tJir JtofrI rate prorlshni of the act referred 
to ahorc depend for its raliditji upon the housing 
eniergeneg, and therefore fall u'ilhin the scope of the 


decisions of the Supren/e Court in the eases of Block 


r. Hirsh, l \ S., and ('hasthdon Corporation r. 


Sinclair, 2G 'i C. S"., ooid 


11. If not, is it su.'<eeptild(' of separati(ni from the 
parts of tin- act held unaoistituthnnd hg the Chastle- 
tnn Cas<‘, supra/ 
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Assignment of Error. | 

I 

1. The court erred in granting defendant’s motion 
to quasli. ^ 

I 

I 

ARGUMENT AND AUTHORITIES. 


The constitutionality of the liotel rate provision 
(which is the only ])art of the act here in questiion) 
is in no way dependent upon the existence of a hous¬ 


ing emergencv. 


At the outset it is deemed advisable to state ;that 
at the time the I>h)ck Case, s/f/)ray was before thq Su¬ 
preme (’ourt that the hotel rate provision was pot a 
part of the act then in (luestion. Thus showing!that 
the court had no occasion to pass on the (piestiqn as 
to whether or not the hotel rate provision wa^l de¬ 
pendent for its existence ujion the housing euH'rgjmcy. 

I 

It has long l)(‘en s(‘tll(*d by tlu‘ Su])i‘i‘me (’ouVt of 
the United States that when one devotes his ])ro]i)erty 
to a ])ublic use in which the ])ublic has an interest he, 
in fact, grants to the public an interest in that! use, 
and n'ust submit to be controlled by the ])ul)lic for the 
common good to the extent of th(‘ interest thus grauted. 

The leading case in which this princi]de is estab¬ 
lished is that of .Munn rs. Illinois, 94 U. S., 11.3, de¬ 
cided March 1, 1877, in which the court passed hipon 
the validity of an Act of the Illinois Legislature lixing 
by law the maximum of charges for the storage of 
grain in warehouses at Chicago and other places in 
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the State. The principle, as stated by Mr. Chief Jus¬ 
tice Waite, is as follows: 


“Lookiii;.:, 1h(‘n, to the comniou law, from 
wh(“nc(‘ caiiu* the I'i^ilils which tin* Constitution 
])rot(‘cts, wi‘ (iml that wlum ]>rivate ])roperty is 
‘atlected with a ])ublic int(‘rest, it ceases to bo 
j/fi'is jn'irafi only.' 'I'liis was said by Lord Chief 
Justice IIah‘ moi*(‘ than two hundred years a;u,'o, 
in his tiH‘atis(‘ I)(‘ Cortibus .Maris, 1 Ilai’i;*. L. Tr., 
7S, ^and has been accepteil without objection as 
an essential (‘lenient in the law of jiroperty (‘ver 


since. 

“Ib'op(‘i-ty do(‘s b(‘c(une clothed with a ])ublic 
int(‘rest wIkmi ns(‘d in a manner to make it of 
])ublie cons(‘<]nence, and affect tin* community at 
laru'e. When. tlu‘refore, one devotes his prop¬ 
erty to a use in which the ])ul)lic has an interest, 
he, in eff(‘ct, irrants to tin* publie an interest in 

that us(*, and must submit to be controlled bv 

• 

the public for the common j;'ood, to the extent 
of the interest he has thus created. He mav 
withdraw his .irraiit by discontinuing: the use; 
but, so loii’i* as lu* maintains the use, he must 
submit to the control." 


In the case of (leorn'ia Lankin;^’ (\). vs. Smith, 128 
V. S., 174, decided October 2!), 1888, eleven years after 
the Munn ('ase, we lind this statement by Mr. Justice 
Field: 


“There have been ditferences of opinion amonp: 
the judges of this ('a)urt in some cases as to the 
circumstances or conditions under which some 
kinds of ])ro])erty or business may lie jiroperly 
held to be thus affected, as in ^luuii vs, Illinois; 


I 

but none as to the doctrine that when such use 
exists the business ])econies subject to legisla¬ 
tive control in all respects necessary to protect 
the })ul)lic aij:ainst (lani>’er, injustice and oppres¬ 


sion. 


And, in Budd rs. Xew York, 143 U. S., 517, de(;dded 
February 29, 1892, the Supreme Court of the United 
States, after reviewing many Federal and State de- 

I 

cisions, said: | 

j 

“It is thus ap])arent tliat tliis Court has ad¬ 
hered to the decision in .Munn rs. Illinois and to 
the doctrines announced in the opinion of the 
Court in that case; aiul those doctrines lliave 
since been repeatedly enforced in the decisions 

of tlie (.^ourts of the States.” ; 

i 

f 

I 

In the case of Brass rs. North Dakota, 153 U. S., 
391, decided May 14, 1894, the Supreme Court aii:ain 
confirmed the princi])le oT r(‘i>ulation as stated ip the 
Munn case. j 

Fxamining- more recent ilecisions, we have \h6 case 
of(Jerman Alliance Insuranci*Com])any rs. Kansak233 
U. S., 389, decided A])ril 2t), 1914, in which the Suijreme 
Court passed upon the validity of an act of the Kmi^as 

t 

legislature, wherein it was sought to regulate the!rates 
of premium on fire insurance. In that case, as in the 
instant one, it was contended that the business of fire 
insurance is a ])rivate business, and, therefore, |there 
is not constitutional power in a State to fix the! rates 
and charges for services rendered by it. An exercise 
of such right, it was contended, is a taking of pHvate 
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property for a pul)lie use. It was further asserted that 
“where the right to demand and receive service does 
not exist in the })u])rK% llie correlative right of regula¬ 
tion as to rates and charges does not exist.” As to 
this last contention wi‘ ;;re not ])ai'ticuhn'Iy coinuumed, 
for, as already pointed (uit, the ])u])lic docs have the 
right to demand and receive service of hotels. 

Ill sustaining the riglit to regulate insui*ance, the 
Court said: 

“Against that conservatism of the mind 
which puts to question every new act of regulat¬ 
ing iegislation and regards tlie legislation in¬ 
valid or dang(‘rous until it has become familiar, 
government—State and Xational—has pressed 
on in the general welfare, and our re])orts are 
full of cases wh(*re in instaiu'e afliu* instance the 
exercise of regulation was resisted and vet sus- 
tained against attacks asserted to he justitied by 
the (Constitution of the United States. The 
dread of the moment having jiassed, no one is 
now heard to sav that rights were r(‘sti*ain(*d or 
their constitutional guaranties impaired.” 

After reviewing llie cases of .Munn t's. Illinois, Budd 
rs. Xew York, and I>rass cs. Xorth Dakota, the Court 
went on to sav: 


“The cases need no ex])lanatoi-y or fortifying 
comment. Thev demonstrate that a business, })v 
circumstances and its nature, may rise fi'om 
private^ to be of pulilic concern and be subject, in 
conscciiunice, to governmental regulation. The 
underlying ])rinciple is that business of certain 
kinds holds sucli a peculiar relation to the public 
interests that there is superinduced upon it the 


rig-lit of public regulation. It would he \a bold 
thing to sag that the j)rhiel))le is fixed^ Inelastief 
in the preeedents of the past and eannot.he ap¬ 
plied thnngh niod<'rn ec(ni(nnie conditions mag 
make }tecessarg or beneficial its aj)plicatlpn. In 
other words, to sag that government po$sessed 
at one time a greater poiver to recognize the 
public i)itcrest in a business and its regulation 
to protnotc the general welfare than governmoit 
possesses todagd' (Italics ours.) I 


Ill the case of Hlock vs. Hirsh, ‘2r)() V. 8., l.'b*), \ve hud 
the Supreme Court passing upon the validity 6f that 
part of the Kent Act dealing with private rental prop¬ 
erty. The Court held that, because of the existence of 
an emergency, such ])roperty had become affected with 
a public interest. It will be not(‘d that even theirental 
of jirivate ])remises may be regulated when the|public 
interest exists. As we shall point out more in kletail, 
the emergency caused the i)iibli(' interest as to reSsideii- 
tial ])roperty; the natur(‘ of the business causes the 
public interest in hotels. j 

The Court, in the Block case, decided in said: 


“The main ])oint against the law is that ten¬ 
ants are allowed to remain in possession iat the 
same rent that they have been paying, unless 
modified bv the Commission established bv the 
act, and that thus the use of the land and the 
right of the owner to do what he will with his 
own and to make what contracts he pleases are 
cut down. But if the public interest he estab- 
lished, the regulation of rates is one of the first 
forms in which if is asserted, and the valifiitg of 
such regulation has been settled since Mupn vs. 
Illinois, 94 U. 8., 113.'“ (Italics ours.) ; 


I 
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IIaviii<;: clearly shown, we respectfully submit, the 
iceneral principle as to the authority to regulate where 
public interest exists, we turn now to the specific i)ropo- 
sition as to whether or not a hotel is so imj)ressecl with 
public interest as to be subject to regulation. 

Both the Supi'eme Court of the United States and 
th(‘ su])r(‘nu‘ courts of tlu‘ States have recognized, in 
their decisions, lh(‘ fact tliat hotels are so impressed 
with i)ui)lic interest that tliey are subject to regulation 
under the police power. 

The Su})reme Court of the State of Ohio, in the case 
of State rs. Xorval Hotel Company, 133 X. H., 75; 19 
A. L. K., b37, which was one dealing with an act of the 
Ohio legislature re<iuiring hotels to post their rates in 
each room, tile a scliedule with the tire marshal, and 

make no advance in the schedule without tweiitv davs’ 

• * 

written notice to the tire marshal (a statute most simi¬ 
lar to the provision uiuhu' which this j)rosecution was 
brought), said, in sustaining the validity of the act: 

“The business of keei)ing a hotel is closely re¬ 
lated to the health and welfare of the ])ublic, and 
has long been regarded as a thing affected with 
a j)ublic interest.'' 

“Lic(*nse statutes have b(‘en ado])ted in many 
States, iiiuler which the kee])ers of hotels are re- 
«[uired to be licensed, and regulations are pre¬ 
scribed concerning the maintenance and opera¬ 
tion of hotels in the interest of the ])ublic health 
and welfare. Xo principle is better established 
than that, when an owner devotes private prop¬ 
erty to the public use, he so devotes, bound with 
notice, that it will be subject to public regulation 
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both as to its use and as to the compensatioh to 
he ])aid for it. Muiiii r. Illinois, 94 U. S., il3; 
24 L. Ed., 77. As was said by the Court in Ger¬ 
man All. Ins. Co. r. Lewis, 233 U. S., 3891; 58 
L. Ed., 1011, in referring- to former decisions of 
that Court, ‘thev demonstrate that a business l)v 

circumstances and its nature mav rise firom 

* 

])rivate to be of public concern, and be subject, 
in conseciuence, to governmental regulation 
The underlying ])rinciple is that business of jcer- 
tain kinds holds such a peculiar relation to| the 
public interest that there is superinduced upon 
it the right of public regulation.’ ” 


In the case of Alunn rs. Illinois, snpra^ we find the 
Supreme Court of the United States specifically recog¬ 
nizing the fact that innkeepers are subject to regula¬ 
tion, and denying the contention that such legislation 
comes within any of the constitulional prohibitfions 
against interference with ])rivate property. It had the 
following to sav: I 

“It has ])een customary in England from time 
immemorial, and in this country from its first 
colonization, to regulate ferries, common I car¬ 
riers, hackmen, bakers, millers, wharfingers, 
etc., and in so doing to fix a 7)faxl- 
oiUiH of charffr to 1)0 made for services rendered, 
accommodations furnished, and articles ^old. 
To this day, statutes are to be found in niaiiv of 
the States u])on some or all these subjects;, and 
we think it has never vet been successfully'con- 
tended that such legislation came within any of 
the constitutional prohibitions against intet’fer- 
ence with private property. 
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Speaking of the regulation of insurance, as provided 
by Kansas law, the Su])rcme Court, in (lerman Alliance 
Ins. Co. rs. Kansas, U. S., 417, decided April 20, 
1914, said: 

“The t^rohhun ])r(‘sented is whether the legis¬ 
lature could regard it of as much moment to the 
})uhlic that they who seek insurance should no 

more he constrained hv arhitrarv terms than 

« • 

they who seek transportation hy railroads, steam 
or street, or hv coaches whose itinerarv mav ])e 
onlv a few citv blocks, or who seek the use of 
grain elevators, or he srcHrcf/ in a i/if/Jtf's ac- 
ro))i))}of(afioH (if (I ird/fstfh' iiiu. \V(‘ do not say 
this to l)(*little such i*ights or to exaggm'ate the 
effect of insurance, hut to cxhihit thr prhir'ijilc 
u'Jtirh r.risfs in all and hr'nujs all malar iha samr 
r/oranniaailal poii'cr." (Italics ours.) 


As late as June 11, 192J, the Su])reme Court of the 
United States, in the case of Wolf Packing Co. rs. 

Court of Industrial Kelations of the State of Kansas, 

! 

262 U. S., 522, again recognizes the fact that hotels are 
so impressed with i)ul)lic interest as to he properly the 
subject of regulation. Chief Justice Taft, in a most 
comprehensive and exhaustive review of the (piestion 
of when private ])roperty becomes subject to regula¬ 
tion by virtue of the ])ublic interest therein, states: 


“Businesses said to be clothed with a public 
interest justifying some |)ublic regulation may 
be divided into three classes: 

“(1) Those which are carried on under the 
authority of a ])ublic grant of privilege which 
either expressly or impliedly imposes the affirm- 
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ative duty of rendering a public service de¬ 
manded by any member of the public. Such are 
the railroads, other common carriers and public 
utilities. i 

“(2) Certain occupations, regarded as ex¬ 
ceptional, the public interest attaching to ^Vhich, 
recognized from the earliest times, has survived 
the period of arbitrary laws by parliament or 
colonial legislatures for regulating all trades 
and callings. Such are those of the keepers of 
inns, cabs, and gristmills. State v. Edwards, 86 
.Me., 102; 2') L. K. 504; Terminal Taxi t'o. r. 
Kutz, 241 U. S., 252. 

Businesses which, though not public at 
their inception, may be fairly said to have: risen 
to such, and have become subject in conseq|uence 
to some government regulation. Thev i have 
come to hold such a peculiar relation to the |)ub- 
lic that this is superimposed upon them. In the 
language of the cases, the owner, by devoting 
his business to the public use, in effect, grants 
the public an interest in that use, and subjects 
himself to public regulation to the extent df that 
interest, although the property continues Ito be¬ 
long to its private owner, and to be entitled to 

])rotection accordingly. Munn Illinois, supra; 
# * # > > 

‘‘The circumstances which clothe a particular 
kind of business with a public interest, in the 
sense of ^lunn r. Illinois and other casesj must 
be such as to create a peculiar close relation be¬ 
tween the ])ublic and those engaged in it, and 
raise implications of an affirmative obligat|ion on 
their part to be reasonable in dealing with the 
public.’’ I 
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Is it not |)ra(*tically ])C‘yoiul the realm of imaiiiiiation 
to conceive of anv business wliicli would more accu- 
rately come within the I'cijuirenients of the last-cjiioted 
])assai;*e of tlie learned (diief Justice than the hotel 
business 


Likewise, in this opinion we find the (’hief Justice 
reiteratiuii: principle (‘iiunciated many years ago by 
this Court that— 


‘"Property does become clothed with a public 
int(‘rest when used in a manner to make it of 
])ul)lic conso(iuenee and affect the community at 
large. AVIien, tluu'efore, one devotes his ])ro])- 
erty to a us(‘ in wliieh tin* ])ublie has an interest, 
he in (*ffect grants to tlu‘ ])ublic an interest in 

that use, and must submit to be controlled bv the 

• 

public for tlie common good, to the (‘xtinit of the 
interest h(‘ has thus eri‘ated. He may withdraw 
his grant by discontinning the use: but so long 
as he maintains the use he must submit to the 
control.'- 


In a note in Ann. Cas., P)12, JL page S27, following 
the case of Ilubbell r. Higgins, 14S Iowa, Jb, which sus¬ 
tained a regulation with reference to hotels, it is said: 

‘"The holding of the re])orted case* to the effect 
that the business of keeping an inn or hotel is of 
a (juasi-publie charactm* and is subject to legis¬ 
lative regulation is supported by authority." 
(hting 1() Am. tJe Lug. Hue. of Law, 2d ed., ]). 
r)14, etc. 


This honorable Court had the ])rovision here under 
consideration before it in the case of ^IcKee r. Kudolph 
rt aLy 56 App. D. C., 207, which was an apjieal from the 
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decision of the Supreme Court of tlie District of Co¬ 
lumbia dismissing* a bill in e<iuity ])raying fori injunc¬ 
tion to restrain the ('Commissioners from enforcing* the 
hotel rate provision u})on the ground that the act was 
unconstitutional and void, and constituted an invasion 
of property and contract rigids without due i)rdcess of 
law. In the course of its opinion sustaining* th'e lower 

court, the Court said: 

* \ 

\ 

‘^Stress is laid 1)y a])pellants upon the claim 
that the act of Congress in (picstion constitutes 
an invasion of their i)ro])erty rights, and that 
this fact furnishes a ground for e(iuitahle|action. 
The act, however, does not de])rive a])pell^nts of 
any property rights, but simply regulates the 
conduct of their business as hotel keeper^; and, 
moreover, its constitutionality may be speedily 
and effectually tried at law.” i 

I 

Thus we have the ai)])ellate court of this jurisdiction 
holding that the ])rovision before the (\)urt now merely 
regulates the conduct of the defendant's l)usihess as 
hotel keei)er, and does not deprive him of any prop- 
ertv rights. I 

This recognition l)y our court of appeals, with the 
manv authorities alreadv cited, inchuling a nun^ber of 
decisions of the Supreme Court of the United States, 
to the effect that hotels are impressed with a public in¬ 
terest and subject to regulation, make it unnecessary 
to burden the Court with additional authorities, (hough 
there are a number which could l)e cited. 

The necessity for regulations of the type befpre the 
(^ourt is obvious, but we feel it not amiss toi (piote 
from the opinion of the Supreme Court of Ohio,: in the 


I 


14 


case of State r. Xorval, supra^ which is most reassur¬ 
ing on this proposition. After stating that the business 
of keeping a hotel is closely r(‘lated to the health and 
welfare of the ])ul>lic, and has long been regai'ded as a 
thing affected with a ])ublic interest, the Court says: 

‘‘Jt is a matter of common knowledge that at 
times, when large numbers of the public meet in 
cities or towns for conventions or similar gather¬ 
ings, the capacity of hotels and ])laces for i)ublic 
accommodations is overtaxed, and o])])ortunity 
is therebv given for the exaction of exorbitant 
or unfair charges. Xo elaboration of this situa¬ 
tion is needed to demonstrate that a condition is 
thereby present(*d foi- the ])r()p(‘r exercise of the 
regulatory power of the general assembly." 

The Supreme Court of th(‘ Cnited States, in the case 
of Wolf Packing Co. rs. (\)urt of Industrial K(‘lations, 
supra, after listing the vari(»us businesses which are 
the proper subject of regulation, states: 

“The thing which gave the ])ublic inter(‘st was 
the indispensalile nature of the s(‘rvice and the 
exorbitant charge's and arbitrarv control to 
which the public might be subjected without 
regulation.’- 

There is even greater iK'ed for n'gulation of this 
character in the District than in Ohio or any other 
State. Dy virtue of being the seat of the Federal 
(lovernment, with all of its many ])oints of interest and 
historical background, the District is a mecca for 
tourists from all parts of the United States, both 
young and old, rich and poor, and in fact from all 
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countries of the world. Because of the above attrac- 

I 

tions, it is most frequently chosen as the place meet¬ 
ing* for school, fraternal and other conventions, jnot to 
mention the large iiuml)er of national events I which 
occur here with much regularity, with incident! large 
influx of transients. j 

We feel that the autliorilies cited above clearlv sus- 

% 

tain the proposition that the regulation here iii ques¬ 
tion does not de])end for its validity upon any housing 
emergency, but is one falling ch‘arly within thclpower 
of the Congress to enact for the District or the legis¬ 
latures of the various States for their resj)ective 
sovereignties. ■ 


The hotel rate ])rovision is not affected by decisions 
of the Su})reme Court dealing with the rent bontrol 
features of the Act of May 17,19*24, sH})ra. It islclearly 
susceptible of se])aration from the ])arts heldjUncon- 
stitutional by the Chastleton case, supra. i 

It is an elementary ])rinci})le that the same 'statute 
may be in ])art constitutional and in part unconstitu¬ 
tional, and that if the parts are wholly independent of 
each other, that which is constitutional mayj stand, 
while that which is unconstitutional will be rejected. 
(Allen vs. Louisiana, l().‘l U. S., 8o; State vs. ;Adams 
Exj)ress Co., So Xeb., 27); 42 L. K. A. (X. S.), 402.) 

“As one section of a statute may be! repug¬ 
nant to the Constitution without rendering the 
whole act void, so, one j)rovision of a sect pm may 
be invalid by reason of its not conforming to the 
Constitution, while all the other provisions may 
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he subject to no constitutional infirmity. One 
part may stand, wliik' another will fall, unless 
the two are so connectcMl, or (le])endent on each 
other in subject-mattm*, m(‘anin.i*- or ])uri)()se, 
that the i»ood cannot remain without th(‘ bad. 
The point is, not whether th(‘ ])ai‘ts ar(' contained 
in the same section, for, tlu* distribution into 
sections is ]nirely artificial; but whether they 
are essentially and inst‘])arably eonnecte<l in sub¬ 
stance—whether the })rovisions ar(‘ so inter(h‘- 
pendent that one cannot o])erate without the 
other.'- (Treasurer rs. Ihink. 47 Ohio St., oO.'b 




Loeb rs. Trustees, 1/9 1^. S., 4S9.) 


This i>eneral ])rinciple has likewise be(‘n enunciated 
repeatedly by the Su])reme Court, and adopt(‘d by our 
court of a])])eals, in the followiiiii- lani*ua,u,e: 


“The severablcMiess of th(‘ ])rovisions of a 
statute that ])r(‘S(*rv(‘ the validity of one iiot- 
withstandiiiii’ tlu* re])U,n-nance of the oth(*r to the 
C'onstitution is not de])endent u])on the fact that 
they may be found in se])arate s(‘ctions, thouii’h 
this would ordinarily render the task of s(‘])ara- 
tion easier. It is sufiicient if the se]’>ara1ion can 
be accomplished by e.xercisinn- a clause of the 
same section and leavinii- the remainder com- 
])Iete and unchanii-ed in meanini;- without r(*ad- 
in<*‘ into it another word." (Peiiniman's ease, 
lOo r. S., 714: Diamond (iliu* ('o. r. V. S. (due 
(\)., 187 r. S., fill; Fla. (\ K. ('o. /•. Sehutte, lOM 


V. S., 118: Hyde r. Sou. K. ('o., .‘>1 A])]). 1). C., 
471.) 


Xo situation could come more clearly within the 
above-cited opinion than the instant case. Examina- 
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tioii of the ])art of the act here in question, which ap- 

j 

pears on page 7 of record, clearly shows that it is a 
law com])lete within itself. Its operation does! not de¬ 
pend u])on any other part of the Kent Act. The sub¬ 
ject, the method of regulation, the degree of Iregula- 
tion, as well as the regulating authority and the pen¬ 
alty provisions, are entirely ditTereiit. 

The Supreme Court of the United States, in tihe case 
of El Paso & X. E. Ky. Uo. rs. (intierrez, 215 U;. S., 87, 
which was a case involving the constitntionalitv of the 

' T * *-1 

Employers’ Liability Law of June 11, 190(), Jjl- Stat., 
232, sustained the act in so far as it related tq Terri¬ 
tories, citing with a])i)roval the decision of our court of 
ai)i)eals in the Hyde case, s/'/nv/. It must be borne in 
mind that this cas(‘ was decided after the Em]Joyers’ 
Liability cases, 207 U. S., 4(53, which held the; act of 
June 11, 190G unconstitutional in so far as it dealt with 
liability for injuries occnn-ing in the States, for it is 

i 

that fact which makes what follows })ecnliarly 'signifi¬ 
cant. In the course of its opinion the Court said: 


‘Ht is hai'dlv necessarv to re])eat wliat the 
Court has often affirmed, that an act of (Vingress 
is not to be declared invalid excej)! for i^easons 
so clear and satisfactorv as to leave no doubt of 
its unconstitutionality. Furthermore, it; is the 
duty of the Court, when it can do so without do¬ 
ing violence to the terms of an act, to cqnstrue 
it so as to maintain its constitutionality; and 
whenever an act of Congi-ess contains unobjec¬ 
tionable i)rovisions se])arable from those; found 
to be unconstitutional, it is the duty of this 
Court to so declare and to maintain the I act in 
so far as it is valid.’’ 


I 

I 
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In anotlier i)art of tlie same oj)inion the Court, in 
speakint!: of the provisions relating to the States on the 
one hand and those relating to the District and Terri¬ 
tories on the other, spcrilically states “these j)rovisions 
could stand in sei)arate acts, and the right to regulate 
one class of liahility in nowise dej)ends upon the 
other." 

The analogy between the proj)osition last stated by 
the Supreme Court and that which we are confronted 
with in the instant case is a])])arent. It is clear that 
the hotel ])rovision could have undoubtedly stood in an 
act se}>arate and apart from the other ])rovisions of 
the Act of and it is etpially true that the right to 

legislate with r(.‘fer(‘nce to tin* hotel rate ])rovision is 
no way dependmit upon tin* other provisions, as fully 
set forth in the early part of this bric'f. Attention is 
particularly call(*d, liowevm*, to State rs. Xorval, 
.^upra. 

The tlutv of tli(‘ courts to sustain the enactments of 
the national h*gislature, exce])t in clear cases of in¬ 
validity, is agjiin recognized by tlu‘ Supivme Court in 
the closing portion of its opinion, in the case of K1 Paso 

X. K. Py. (’o. rs. (lutierrez, supra, in the following 
language: 

“Bearing in mind the reluctance with which 
this Court iut(‘rferes with the action of a coor¬ 
dinate branch of tin* (lovernment, and its duty, 
no less than its dis])ositiou, to sustain the enact¬ 
ment of the national legislature, e.\ce])t in clear 
cases of invalidity, wc‘ reach the ('onclusion that 
ill the aspect of the act now under consideration 
the Congress proceeded within its constitutional 
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power, and with tlie intention to regulate the 
matter in the District and Territories, irrespec¬ 
tive of the interstate commerce featurej of the 
act(p. 97). I 


The Court of A])peals of the District lias likewise 
reco<»-nized tliis dntv, savini*’: “Onr dntv is to construe 
the statute so as to render it constitutional if it can he 
lawfully done.” (Hyde case, supra.) I 

At this junctni’e we deem it not amiss, although un¬ 
necessary, to direct tin* Court's attention to the fact 

j 

that the Supreme Court has statist on a number of oc¬ 
casions that there is a iiresumiition in favor of the con¬ 
stitutionality of a statute, and in accordance therewith, 
when a statute is snsc(‘])tihle of two constrnctiojiis, one 
of which supports th(‘ a('t and gives it ellVct and the 
other renders it unconstitutional and void, forrher will 
he adopted, even thongli the latter may he the more 
natural interpindation of th(‘ language used. (jCnited 
States rs. (k)omhs, 12 Ihd., 7o: (Ji'enada Co. rsj\ Brog- 
den, 112 U. S., 2(51 ; Cnited States rs. Cent, Bac. K. (-o., 
IIS U. S., 200, and others.) • 

The Court of A])peals of the Disti’ict, in the Case of 
Hyde rs. South(*rn iC Co., Ml A])]). 1). (t., 4t)G (which 
was an action brought nnd(‘r “Kmployers' Liiihility 
Act,” approved Juiu‘ 11, lOOG, for injuries sustained by 
employee of railroad, and involving the question of a 
separability of provisions of that act), reverse<l the 
lower court's ruling sustaining defendant’s demurrer, 
and holding the act in ([iiestion unconstitutional. 
There the appellate court held the act operative in 
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so far as tlie District ot* (V)liimbia was concerned, not- 
witlistandin^- tlie decision of the Sni)reme Court of the 
United States in tlie case ot* Howard rs. 111. C. K. Co., 
207 V. S., 4()2 (commonly known as Km])loyers* Lia¬ 
bility cases), holding,' same act rei)Ui»‘nant to the Con¬ 
stitution in so far as it extended to injuries received, 
iu a Sfafr, Uy em})loyees of a railroad company en- 
g‘ai»‘ed in interstate* commerce. Keferring to the deci¬ 
sion of the Su])reme Court in the last-mentioned case, 
the Court said: 

“Xecessarilv all that was actually decided in 

• « 

that case was that, in so far as the act relates to 
carriers enj^aged in business in the States, it is 
re])Ui'-nant to the* Constitution in that it ai)])lies 
to all employ(‘es whether eni>’ai*'ed or not in in- 
tei’state commerce at time of injury: and that it 
cannot be resti'icted, by construction, to em¬ 
ployees enii’ai^ed in interstate commerce alone, 
in order to save its constitutionality. * * * 

As said theri'in, ///c po/rcr of ('(Oigross iu tho 
Disfrirt of ('oUnuhia is ploiarg, and extends to 
the reii'ulation of all commerce of whatsoever 
iiatTire that mav be carried on within its l)ound- 
aries: and the act ex])ressly a])])lies to all em¬ 
ployees of common carriers in said District 
without reu’ard to the character of the commerce 
eng-ai»ed in. If, therefoi’e, the operation of the 
act had been con lined l)y its terms to the Dis¬ 
trict of Columbia and the Territories, there 
could l)e no doubt of its constitutionalitv. 'Phis 
power cannot 1 h‘ exercised in a State, but is re¬ 
stricted to the ]'(\inulation of commerce among 
the several States. 
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Congress having undertaken to exercise 
plenary power in the one act, as it has li)een in- 
teri)reted, not only in the District of Columbia 
and the Territories, where it has been coi^ferred, 
but also in the States where it has not, the (pies- 
tioii for our determination is whether the pro¬ 
visions of the same, as they relate to the re¬ 
spective jurisdictions, are separable and not de- 
I)endent u])on each other. The rule in this re¬ 
gard is well settled, as we liave seen; the diffi¬ 
culty lies in its a])plication. ! 

“This condition of severableness of the pro¬ 
visions of a statute, that may ])resorve the valid¬ 
ity of one notwithstanding the rc])ugna|nce of 
the other to the Constitution, is not dependent 
upon the fact that they may be found in separate 
sections, though this would ordinarily render 
the task of se])aration easier. It is sufficient if 
the separation can be accom])lished by exercis¬ 
ing a clause of the same section, and leaving 
the remainder complete and unchanged in mean¬ 
ing without reading into it another word.i Pen- 
nirnaiCs Case, 10.‘) V. S. 714; Diamond Glue C-o. 
r. United States Glue Co., 187 I’. S. dll; Florida 
C. K. Co. r. Schutte, 103 U. S. 118.” | 

The court then goes on to sav that bv eliminatihg the 
second clause or ])rovision with reference to copimon 
carriers engaged in commerce among the several States 
“the section is perfect and comi)letc without the ad¬ 
dition of a new word, or the slightest change in the 
meaning of one that has been used.” ! 

In a still later part of its opinion the court declares 
“the situation is (juite different from that predented 
in the case of United States v. Keese, 92 U. SJ, 214, 
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where it was said that tlie proposed effect was soui>']it 
to ])e maintained, not ])y strikini*- ont or disreii’ardini*: 
words that are in the section, ])nt hv inserting- words 
not now tliere. Tlie same dilTerence exists hetween 
tlie conditions of this case and thos(‘ of tlie case chiefiv 
relied on l^y tlie ap])(‘lle(‘s. Illinois (\ IJ. Co. r. Mc- 
Kendree, ‘JOd V. S., r)14." 

“The ])rovisions of tlu* section heinin* deemed sev¬ 
erable, the next ([nestion is, wlK‘th(‘i‘ it is plain that 
Coiiii'ress would have enacted the act with the nncon- 
stitiitional provision eliminated.' We see no reason 
to doubt that it would ha\'(‘ doiu* so. ()ne of the spe¬ 
cial duti(‘s of ('oni;r(‘ss is to l(‘i 4 ‘islat(‘ i;-enerally for 
the beiijL^tit of th(‘ inhabitants of tlu‘ District of Colum¬ 
bia and tlnv T(‘i*ritories. Xo ap])arent reason a])])ears 
whv (’oim'r(‘ss would not hav(‘ extendcul this rerud' to 
them, unless coiiphnl with tlie relief which it souiihl in- 

(‘ffectuallv to extend to othiu's." 

* 

W(* submit that the slatcunents nia(k‘ by tlu‘ court in 
the Hy(h‘ case and (pioted in tlu‘ para.u'rapli ininu‘- 
iliately ])i‘(*c(‘dinir aia* (‘(jually ai>plicable to the case 
at bar. In addition, how(‘Vei*, Coniicress, itself, has ])ro- 
vi(h‘d for the interpi'cdation of the various jirovisions 
of the Act of .May 17, lb*24, in the event any part should 
be declared void. Section 1*21 of the Act a])proved 
October 22, 191!). to which the Act of .May 17, 1924, 
is an amendment, provides: 


“If any clause, sentenc(‘, ]>ara!Lrra])h oi* ])art of 
this title shall be adjudired by any Court of com¬ 
petent jurisdiction to be invalid, such judii'ment 
shall not affect, inpiair or invalidate the re¬ 
mainder thereof but shall be contined in its 
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operations to the clause, sentence, paragraph or 
l)art thereof directly involved in the controversy 
in which such judgment shall have been en¬ 
tered.” ' 


Cei-tainlv, a lengthv citation of authorities^ is un- 
necessary in su])port of the ])roposition that the courts 
will carrv out the will of the Legislature when ^o fully 
expressed. I 

In the case of State rs. (dausen, ()5 Wash., 156, 37 
L. R. A. (X. 8.), 482, the court said: 

j 

“It is there expressly ])rovided that the ad¬ 
judication of invalidity of any part of tjlie Act 
shall not alTect the validitv of the Act as a 
whole, or any other ])art thtn'eof. This!means 
that the I(‘gislatur(‘ intended the Act to be en- 
forced as far as it may be, (‘V(‘n thougli it! might 
not be valid in its entirely. If iras conipdoif 
for flic fcfj'isinflire so fo jiroridc. Anyt|iing it 
could have eliminated itself and left anlopera- 
tive act can be eliminated bv the Courtis with- 
out destroying the entire act, if it is the will 
of the legislature that the remaining p^irts of 
the act shall stand after such elimination.” 

(Italics ours.) j 

i 

For these reasons, we believe that nothing that lias 
happened as to other jiarts of the Rent Control Act 
can or should have any bearing upon the questichi now 
before the court. | 

Conclusion. 

We respectfully submit that both reason aiiid au¬ 
thorities sustain the following propositions: j 
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1. Tliat the provision of the Act of 1924 relative to 
the reii'iilatioii of lioiel rates is a valid and pro])er exer¬ 
cise by Coiiiiress of its police power; this is especially 
true in view of tin* ])l(‘nary ])ower of Congress over 
tlie District of Cohnn])ia; and that it does not depend 
for validity n])on any war emergency, hence not con¬ 
trolled by the (h*cisions of tin* Supreme Court in the 
Block and Cdiastleton cases, suj)ra, 

2. That th(‘ provision in (piestion is clearly suscep¬ 
tible of s(‘])aration fi-oni the Bent ('ontrol provisions 
of the act h(*ld unconstitutional bv the (’hastleton de- 
cision and therefore not al’fected bv the court's ruling 
in that case. 

For these r(‘asons W(‘ say the judgment below was 
erroneous and should be reversed. 


WILLIAM W. lUMDF, 

('tn'porafinn ('nioiscj, 1). C. 

KKdLMOXI) B. KKFATI, 

Assist (Hi f i'nrpnratitni ('oiin.irl ^ I), C. 
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Argument . 

I. The hotel rates provisions of the Act of Congress ai>- 
proved May 17. li>24, are inseparable from the Ball 
rent legislation previously adjudginl unconstitu¬ 
tional and void. 

(1) The hotel rates provisions are void because of 

the non-existence of the emergency uiwn 
which they were predicated. 

(2) It cannot be said that it is manifest that Con¬ 

gress would have eiiacUnl the hotel rates 
provisions indei>endently of the attempted 

extension of the Ball Rent Law. 

II. The hotel rates provisions found in Section of the 
Act of Congress approvtKl May IT. 1924. are in con¬ 
travention of the Constitution of the United States. 

(1) Said provisions are uncertain and inopera¬ 

tive as regards the attempted regulation of 
hotels and unduly discriminate in favor of 
lodging houses. 

(2) This is an abortive attempt by Congress to 

delegate to the (Commissioners of the Dis¬ 
trict of Columl)ia its non-delegable legisla¬ 
tive authority. 

(3) The failure of the Ac*t of Congrt'ss approved 

May 17, 1924. to prescribe a mode of judicial 
review of the action of the Commissioners 
on requests for increases in hotel charges is 
a fatal defect. 

(4) Congress is without power or authority to 

regulate and determine the prices to be 
charged by hotels in the District of Columbia. 
Conclusion . 
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IN THE 


of |[p|roaIs, pidrict of 


APRIL TERM, 1927. 


No. 4624 


DISTRICT OF COLUMBIA, Plaintiff in Errob, 

i 

VS, 

! 

RALPH McKEE, Defendant in Error. | 

I 

i 


BRIEF FOR DEFENDANT IN ERROR. 


Statement of the Case. 

I 

I 

This case is before the court on writ of error to the 
Police Court of the District of Columbia, to review 
the judgment of that court entered June 4,1927, quash¬ 
ing the information filed in that court against defend¬ 
ant in error, who was the defendant below. The pro- 
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ceedings in the Police Court may be recapitulated 
briefly as follows: 

Oil October 23,1924, an information was filed against 
defendant in error (hereinafter called defendant), 
charging as follows (R., 2-3, 5-6): 

“IN THE POLICE COURT OF THE DIS- 
I TRICT OF COLUMBIA. 

October Term, A. D. 1924. 

“Francis H. Stephens, Esq., Corporation 
Counsel, by Joseph C. McGarraghy, Assistant 
Corporation Counsel, who for the District of 
Columbia prosecutes in this behalf in his proper 
person, comes here into Court, and causes the 
Court to be informed, and complains that Ralph 
McKee, late of the District of Columbia afore¬ 
said, on the 23rd day of October, in the year 
A. D. nineteen hundred and twenty-four in the 
District of Columbia aforesaid, and on Pennsyl¬ 
vania Avenue, North West, being then and there 
the manager conducting a certain hotel in the 
District of Columbia did fail to post in a con¬ 
spicuous place ill each room of said hotel a card 
or sign plainly stating the price per day of said 
room, and did fail to file with the Commissioners 
of the District of Columbia a copy of such rates 
for each room of said hotel. 

“Contrary to and in violation of an Act of 
Congress in such case made and provided, and 
constituting a law of the District of Columbia.’’ 

This information was based on the Act of Congress 
approved May 17, 1924, w^hich reads as follows (R., 
6-7): 


3 


(‘‘Public —No. 119—68 th Congress.) 

(“H. R. 7962.) 

An Act to extend for the period of one year 
the provisions of Title II of the Food Qontrol 
and the District of Columbia Rents Apt, ap¬ 
proved October 22,1919, as amended. 


''Be it enacted by the Senate and House of 
Representatives of the United States of Amer¬ 
ica in Congress assembled. That it is hereby 
declared that the emergency described in Title 
II of the Food Control and the District iRents 
Act still exists and continues in the District of 
Columbia, and that the present housing and 
rental conditions therein require the further 
extension of the provisions of such title. ! 

“Sec. 2. That Title II of the Food Control 
and the District of Columbia Rents Act, as 
amended, is reenacted, extended, and continued, 
as hereinafter amended, until the 22nd day of 
May, 1925, notwithstanding the provisions of 
section 2 of the Act entitled ‘An Act to extend 
for the period of two years the provisions of 
Title II of the Food Control and the District 
of Columbia Rents Act,’ approved October 22, 
1919, as amended, approved May 22, 1922. 

I 

“Sec. 3. That subdivision (a) of section 102 
of the Food Control and the District of Colum¬ 
bia Rents Act, as amended by section 4 of j such 
Act of May 22,1922, is hereby amended by strik¬ 
ing out the figures ‘1924’ in said subdivision and 
inserting in lieu thereof the figures ‘1925. 


I 
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‘‘That the proprietor, manager, owner, or 
other person in charge of and conducting any 
hotel in the District of Columbia shall post in 
a conspicuous place in each room thereof a card 
or sign plainly stating the price per day of such 
room, and a copy of such rates for each room 
shall be filed with the Commissioners of the 
District of Columbia. In case the hotel is con¬ 
ducted on the American plan, the rates for meals 
shall be posted in a conspicuous place in each 
room of the hotel. Such cards or signs, both 
with reference to rooms and meals, shall be 
dated as of the day on which they are posted. 
The rates charged for rooms shall not be ad¬ 
vanced in less than thirtv davs from the date 
of the approval of the said commissioners of 
the written application therefor, and in the event 
an advance in rates is granted the same require¬ 
ments with reference to posting of notices and 
filing copies thereof with the Commissioners of 
the District of Columbia, as above provided, 
shall apply. 

“Any person, firm, or corporation who shall 
violate any of the provisions of this Act or who 
shall charge any guest a rate in excess of said 
posted rates shall be deemed guilty of a mis¬ 
demeanor and upon conviction thereof shall be 
fined not less than $10 nor more than $100 for 
each otfense. 

“The Commissioners of the District of Co¬ 
lumbia are hereby charged with the enforcement 
of this Act.’’ 

Thereafter, on February 12, 1925, defendant, by his 
counsel, filed a motion to quash the information for 
the following reasons (E., 3-4, 7-8): 
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**First, That the Act of Congress approved 
May 17, 1924, upon which the information is 
based is unconstitutional and void in that— 

(a) The emergency giving rise to the enact¬ 
ment has ceased to exist and did not in fact exist 
on May 17, 1924. i 

Said Act is fatally uncertain and inop¬ 
erative in that among other things neither h cri¬ 
terion determining the scope of the regulatory 
features concerning hotels, nor a standard gov¬ 
erning the execution by the Commissioners of 
the District of Columbia of the powers therein 
attempted to be conferred upon the said Com¬ 
missioners, is contained in said Act; and' said 
Act is further inoperative in that conflicting 
provisions appear therein as to the officers 
charged with the enforcement of said Acti 
‘‘(c) Said Act unduly restrains defendant of 
his right of freedom of contact and thereby de¬ 
prives defendant of his property without due 
process of law. 

“(<'/) Said Act discriminates against hotels 
and in favor of lodging houses. 

“(c) Said Act is arbitrary and unreasonable 
in that it does not provide for a judicial review 
of the hotel rates to be established by the Com¬ 
missioners of the District of Columbia. 

“ (/) Said Act operates to take defendant’s 
property for private use without just oii any 
compensation and without due process of: law, 
especially in that a lapse of thirty days from the 
approval by the Commissioners of the District 
of Columbia of an increase in rates is required 
bv said Act before such increase can become 
effective. 


I 

i 


I 
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Second, That said information is defective 
in that it fails to designate with sufficient cer¬ 
tainty the hotel wherein or in respect to which 
the alleged violation of the Act approved May 
17, 1924, is claimed to have occurred.” 

The motion to quasli was thereupon argued in open 
court and,briefs were submitted. Thereafter, on May 
28, 1927, a written opinion was filed by the Honorable 
Gus A. Schuldt, presiding judge, in which, after recit¬ 
ing the pertinent provisions of the Act of Congress 
for whose alleged violation the infoimation was filed 
against defendant, the trial court summed up his con¬ 
clusions as follows (R., 9-10): 

‘‘ A motion to quash the information was filed 
setting forth amongst others, the following rea¬ 
sons, viz: That the hotel provision in said bill 
depends on whether or not an emergency exists; 
that it is uncertain and inoperative and that the 
said act violates the due process clause of the 
Fifth Amendment of the Constitution. 

“Voluminous briefs were filed and extended 
arguments had. The Court has carefullv con- 
sidered these and also the debates in Congress 
which preceded the passage of said Act. 

“Following the decisions of the Court of Ap¬ 
peals and the Supreme Court of the United 
States in Block r. Hirsh, 256 U. S., 135, and 
Chastleton Corporation vs. Sinclair, 264 U. S., 
543, the Court must hold that the emergency 
cited in said cases as having expired also ap¬ 
plies to the hotel provision of said Act. The 
debates in Congress also specifically show that 
this entire act, including the hotel section, was 
considered in the category of emergency legisla- 


! 
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tion. However, all doubt as to whether of not 
such was the intention of Congress is dispelled 
by the fact that the author of the hotel section 
introduced a bill, S., 2159 (18th (sic) Sess., 
69th Congress), after the passage of the present 
Act, which is a verbatim copy of the provisions 
of the hotel section of the Rent Act. i 

‘‘Having decided that the said hotel section 
comes within the purview of the emergency de¬ 
cisions of the Courts it is not necessary to! con¬ 
sider the interesting questions as to whether the 
said act violates the due process clause of the 
Fifth Amendment of the Constitution in tliat it 
is said to unduly restrain hotel keepers of free¬ 
dom of contact and that no judicial reviejw of 
rates fixed by the Commissioners is provided 
for. i 

“The motion to quash is granted and the de¬ 
fendant discharged.’’ 

I 

An order granting defendant’s motion to quash the 
information and quashing said information was there¬ 
upon entered the 4th day of June, 1927, and the p)ain- 
titf in error noted an exception in open court (R., 1^ 10), 
and after due application the writ of error was is$ued 
by this Honorable Court, bringing the case here for de¬ 
cision as to the correctness of the order of the Police 
Court quashing the information (R., 2, 11). 

I 

i 

Assignment of Error. 

I 

The plaintiff in error in its brief has assigned! the 
following single ground, to wit: i 

1. The court erred in granting defendant’s motion to 
quash. | 
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Issues. 

In the decision of this case, two issues are involved, 
as follows: 

I. Are the hotel rates provisions of the Act of Con¬ 
gress approved May 17, 1924, inseparable from the 
Ball Rent legislation previously adjudged unconsti¬ 
tutional and void? 

II. Are said hotel rates provisions found in Section 
3 of the Act of Congress approved May 17, 1924, in 
contravention of the Constitution of the United States? 

Defendant respectfully submits that the answer to 
each of the above questions must be in the affirmative, 
and his brief will be devoted to demonstrating the cor¬ 
rectness of this conclusion. 

Outline of Argument. 

I. The hotel rates provisions of the Act of Con¬ 
gress APPRO\'ED May 17, 1924, .are inseparable from 

THE B.ALL rent LEGISL.VTION PREVIOUSLY .ADJUDGED UN¬ 
CONSTITUTIONAL AND VOID. 

(1) The hotel rotes provisions are void because of 
the non-existence of the emergency upon which they 
were predicated. 

(2) It cannot he said that it is manifest that Con¬ 
gress w'Oidd have enacted the hotel rates provisions 
independently of the attempted extension of the Ball 
Rent Law. 
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II. The hotel rates provisions found in Section 3 
OF THE Act of Congress approved May 17, 1924, are 
IN contravention of the Constitution of the United 
States. i 


(1) Said provisions are uncertain and inoperative 
as regards the attempted regulation of hotels and un¬ 
duly discriminate in favor of lodging houses. j 

i 

(2) This is an abortive attempt by Congress to dele¬ 

gate to the Commissioners of the District of Columbia 
its non-delegable legislative authority. | 

I 

(3) The failure of the Act of Congress approved 

May 17f 1924, to prescribe a mode of judicial review 
of the action of the Commissioners on requests for in¬ 
creases in hotel charges is a fatal defect, | 

(4) Congress is without power or authority to regu¬ 
late and determine the prices to be charged by hotels 
in the District of Columbia. 


ARGUMENT. 


I. 


The hotel rates provisions of the Act of ICon- 

s 

GRESS APPROVED MaY 17, 1924, ARE INSEPARABLE FROM 
THE Ball rent legislation previously adjudged un¬ 
constitutional AND void. 

I 

! 

(1) The hotel rates provisions are void beccmse of 
the non-existence of the emergency upon which they 
were predicated. I 

2; I 


I 

I 
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It is now conclusively established that the emergency 
giving rise to the enactment of rent legislation for the 
District of Columbia and constituting the basis upon 
which said legislation was upheld, had ceased to exist 
on April 21, 1924, at the time of the decision of Chas- 
tleton Corporation vs. Sinclairy 264 U. S., 543, or 
nearly a month prior to the Act of Congress attempt¬ 
ing to extend said invalid legislation for a further 
period of one year, upon which was attached the hotel 
rates provisions. In other words, at the time the Act 
of May 17, 1924, was passed, the rent legislation at¬ 
tempted to be extended had theretofore been declared 
invalid bv reason of the fact that said emer<>-eiicv had 
ceased to exist. 

As said by this Court in the case of Peck vs. Fink, 
55 App. D. C., 110 (1924): 

“The order here involved was entered sub¬ 
sequent to this authoritative declaration by the 
Supreme Court (in Chastleton Corp. v. Sin¬ 
clair), namely, on May 2, 1924. While it is true 
that after such declaration, or on May 17, 1924, 
Congress purported to continue the legislation 
in force for still another year, there was no con¬ 
stitutional basis for the legislation; the Supreme 
Court having declared the emergency at an end 
upon facts judicially known to the Court.” 
(Italics ours.) 

It is clear that at the time of the passage of the 
Act of May 17, 1924, extending the provisions of the 
Rent Act, Congress intended the said act to be ex¬ 
tended only upon the theory that an emergency did 
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exist in the District of Columbia and that, without a 
belief in the existence of such an emergency, Con¬ 
gress would not have adopted the provisions in ques¬ 
tion. It is equally clear that at the time said Act of 
May 17, 1924, was passed upon the basis of the exist¬ 
ence of an emergency, since the courts had previously 
held that an emergency no longer existed, said Act of 
May 17, 1924, was an attempt to extend an acl^ already 
adjudged invalid and, therefore, the act of extension 
was void from its inception, there being no subsisting 

act to be extended. I 

1 

Furthermore, it is clear that the insertion of the 
hotel provisions as an amendment was an attempt to 
broaden the scope of what Congress considered an ex¬ 
isting law. But in fact that law had ceased to exist 
and its scope could not be and was not br 9 adened. 
There was nothing to be amended. The amendment 
cannot stand. 

That Congress passed said legislation as erdergency 
legislation is established by reference to the preamble 
of the Act of May 17, 1924, declaring the continued 
existence of the emergency. The courts may consider 
the preamble of an act in determining the validity or 
invalidity of its provisions; Butts vs. Mkrchcmts 
Transportation Company, 230 U. S., 126 (1912). 

The legislative history of the Act of Congress ap¬ 
proved May 17, 1924, should also be considered in de¬ 
termining the validity of the hotel provisions vs. 
Wallace, 259 U. S., 44 (1921). Said history indicates 
beyond peradventure of doubt that Congressi passed 
the hotel provisions as an emergency measure, jthereby 
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rendering them ineffective and void because of the non¬ 
existence of the emergency. 

In the Sixty-seventh Congress four bills were in¬ 
troduced relative to hotel regulations in the District 
of Columbia, one being that by Senator Caraway, sub¬ 
stantially similar to the provisions now in question, 
but these bills were referred to the proper commit¬ 
tees on the District and there died. In the second 
session of that Congress Senator Caraway procured 
the adoption by the Senate of an amendment to the 
Act Extending the Ball Rent Law (finally approved 
May 22, 1922), regulating hotels, but this amendment 
was rejected in the House. 

In the Sixty-eighth Congress Senator Caraway 
again introduced his hotel bill in the first session and 
Representative Cable introduced a bill in the second 
session; both bills were referred to the proper com¬ 
mittees on the District and there died. On May 12, 
1924, in the first session of the Sixty-eighth Congress, 
Senator Caraway offered his bill as an amendment 
to the Act intended to extend the Ball Rent Law, and 
this amendment was adopted and constitutes the hotel 
provisions now in question. When said amendment 
was proposed, the following discussion occurred, dem¬ 
onstrating that Congress enacted the hotel provisions 
in the belief that an emergency existed, and in the 
belief that said hotel provisions were an integral part 
of the Ball Rent Law: 

‘^Mr. Caraway: Mr. President, I wish to offer 
an amendment and I call it to the attention of 
the Senator from Delaware (Senator Ball, chair- 
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man of Committee of District of Columbia, in 
charge of the bill). 

‘‘Mr. Ball: I ask the Senator if he will!not 
please refrain from offering it as an amend¬ 
ment to this bill. I 

“Mr. Caraway: Oli^ no; it belongs on this 
68th Cong. 1st Sess., Cong. Rec., 8355, 
for May 12, 1924. (Italics ours.) 

“Mr. Norris: • • * The amendment: of 

the Senator from, Arkansas is very pertinent 
to the bill itself. * * Page 8356. * 

“Mr. Simmons: Mr. President, I should like 
to ask the Senator a question. Does the S|ena- 
tor think the proposition contained in thisj bill 
can be supported as a constitutional exercise 
of power except upon the theory of emergency? 
“Mr. King: No.’’ Page 8358. 


Moreover, in the Sixty-ninth Congress, first session, 
on January 5,1926, Senator Caraway introduced a bill 
(S. 2159), being a verbatim copy of the hotel provi- 
sions found in Section 3 of the Act of Congress ap¬ 
proved May 17, 1924; this bill was referred to the 
Committee on the District of Columbia and there died. 
In the words of the learned presiding judge of the 
Police Court (R., 9-10) : 

“The debates in Congress also specifically 
show that this entire act (of May 17, 1924), in¬ 
cluding the hotel section, was considered ifi the 
category of emergency legislation. However, all 
doubt as to whether or not such was the inten¬ 
tion of Congress is dispelled by the facti that 
the author of the hotel section introduced a bill, 
S. 2159 (18th (sic) Sess., 69th Congress), |after 


I 

I 
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the passage of the present Act, which is a ver¬ 
batim copy of the provisions of the hotel sec¬ 
tion of the Rent Act.” 

Again indicating the correctness of the conclusion 
of the learned presiding judge of the Police Court, 
Senator Caraway, on December 6, 1927, introduced a 
bill (S. 1097), Seventieth Congress, first session, being 
a verbatim copy of the hotel provisions now under dis¬ 
cussion, ^vhich bill has been referred to the Committee 
on the District of Columbia for consideration. 

It is, therefore, apparent that Congress had ample 
opportunity, both before and after the passage of the 
Act of May 17,1924, to enact a separate measure regu¬ 
lating hotels in the District of Columbia, but did not 
do so because of the belief that said regulation should 
occur only on the basis of an emergency and as a 
part of the rent legislation. As it had been authorita¬ 
tively determined by the Chastlefon and Peck cases, 
cited above, that the emergency had ceased to exist 
and that the rent legislation was void as from some 
date prior to May 17, 1924, and, therefore, that there 
was no valid subsisting law to be extended or enlarged, 
the hotel provisions, incorporated in the act approved 
on that day, are void. 

(2) It cannot he said that it is manifest that Con¬ 
gress would have enacted the hotel rates provisions 
independently of the attempted extension of the Ball 
Rent Laru, 

In Part II of their brief, counsel for plaintiff in 
error argue that the hotel rates provisions are sep- 
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arable from the Ball Rent Law, and, therefore, vhlid, 
notwithstanding the unconstitutionality of the rent 
legislation. But counsel misconceive the nature and 
extent of the inquiry required to permit the court to 
reach such a result. They cite cases only to the propo¬ 
sition that if parts of a statute are wholly independent 
of each other that which is constitutional may sttod 
while that which is unconstitutional will be rejected. 
Counsel do not consider the further essential question 
which is as to the intent of the Legislature, namely: 
Is it ‘‘plain” that the Legislature would have enacted 
the provisions not in themselves unconstitutional^ as 
a separate measure, in the event that the unconstitu- 

i 

tional provisions would not be effective? Unless! the 
court is able to conclude that such intent is plainly 
apparent, the entire statute must be declared invalid. 
This principle is stated in the note to the case of State 
vs. Duncan, 265 Missouri, 26; Ann. Cas. 1916D, 1, at 
page 10, where it is said: 

i 

I 

“It is a rule of universal application that a 
statute may be valid in one part and invalid in 
another part, and if the invalid part is severable 
from the remainder, the portion which is valid 
may stand while that which is void may be 
stricken out and rejected, if after the elimina¬ 
tion of the void portions the remaining pijovi- 
sions are sufficient to be effective and accomplish 
their purpose in accordance with the legislative 
intent deducible from the act construed ini the 
light of contemporary events. But if the void 
portion is the inducement of the passage of the 
act or is so interwoven in the texture of the staU 
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ute as to preclude the idea that the remainder 
of the statute can he of operative fitness to ef¬ 
fectuate the will of the legislature, the whole 
statute is rendered of no effect (Italics ours.) 

Following said statement of the general rule are 
references to cases in the United States Supreme 
Court, the District of Columbia, Hawaii, and every 
State in the Union. 

The principle is also stated in the case of Poindexter 
vs, Greenhow, 114 U. S., 270, 304, where the court, 
speaking through Mr. Justice Matthews, said: 

“It is undoubtedly true that there may be 
cases where one part of a statute may be en¬ 
forced as constitutional, and another be declared 
inoperative and void, because unconstitutional; 
hut these are cases where the parts are so dis¬ 
tinctly separable that each can stand alone, and 
ivhere the court is able to see, and to declare, 
that the intention of the legislature was that 
the part pronounced valid should he enforce¬ 
able, even though the other part should fail. To 
hold otherwise ivould he to substitute for the 
la/iv intended by the legislature one they may 
never have been willing by itself to enact. 
(Italics ours.) 

The dual nature of the inquiry that the court must 
make before part of a statute can be rejected as un¬ 
constitutional without invaliding the remainder of the 
statute, is well expressed by the Supreme Court of the 
United States, speaking through Mr. Justice White, in 
the Employers^ Liability Cases, 207 U. S., 463, at page 
501 (1907), in the following words: 


17 


‘‘Moreover, even in a case where legal provi¬ 
sions may be severed from those which are lille- 
gal, in order to save the rule applies only where 
it is plain that Congress would have enacted the 
legislation with the unconstitutional provisiofis 
eliminated. All these principles are so cUg^rly 
settled as not to he open to controversy. They 

.were all, after a full review of the authorities, 

restated and reapplied in a recent case. Illinois 
Central Railroad v. McKendrce, 203 U. S., 514, 
and authorities there cited.” (Italics ours.) 

I • 

This Court has recognized the rule in the lease 
of Hyde vs. Southern Raihvay Company^ 31 App. £). C., 

466, 472, where it was said: 

“The provisions of this section being deemed 
severable, the next question is ivhether p is 
plain that Congress would have enacted the act 
u'ith the luieonstitutional provision eliminatedf*^ 
(Italics ours.) j 

Counsel for plaintiff in error rely greatly upon this 
case, citing it at pages 16, 19-22 of their brief, qubting 
at length from the opinion, the excerpt just given above 
being found on page 22 of their brief. Defendant sub¬ 
mits, however, that counsel have misconceived the ap¬ 
plication of this Courtis holding in the Hyde' case 
which, instead of being authority for plaintiff in brror, 
is distinct support for defendant’s contention that the 
hotel rates provisions of the Act of Congress approved 
May 17,1924, are inseparable from the Ball Rent legis¬ 
lation and hence are invalid because it is not plaih that 

i 


i 
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Congress intended such hotel provisions to be effective, 
independent of the rent legislation. 

Nor do we have any quarrel with the other authori¬ 
ties cited by counsel for plaintiff in error on the ques¬ 
tion of separability except with reference to the appli- 
tion of the authorities to the case at bar. Examination 
of those cases clearly establish that they recognize the 
rule stated above. As an indication of this fact we call 
attention to the case of El Paso S Northeastern Rail- 
iray vs, Gutierrez, 215 U. S. 87 (1909), cited by coun¬ 
self for plaintiff in error on pages 17 and 18 of their 
brief with excerpts (juoted from the opinion of the 
court, which excerpts, however, omit the following 
statement found on page 97 of the opinion: 

“7/ ronains to inquire whether if is plant that 
- Congress would have enaefed the legislation had 
the act hec)i limited to the regulation of the lia- 
^ hilitg to emploges engaged in commerce within 
the, District of Columbia and the Territories. 
If we are satisfied that it would not, or that the 
matter 7s* in such doubt that we are unable to 
say what Congri ss would have done omitting the 
tmconstitutional feature, then the statute must 
fall. IlVuiois Central 1\. B. Co. v. McKendree, 
203 U. S. 514; Employers^ Liability Cases, 207 
U. S. supra.^"^ (Italics ours.) 

Counsel for plaintiff in error, on page 17 of their 
brief, referring to the above case, says: ‘'It must be 
borne in mind that this case was decided after the Eyn- 
ployers' Liability Cases, 207 U. S. 463,” seeming to 
imply that this case marks a tendency upon the part 
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of the Supreme Court to abandon the principle stated 
in the Emploifers* Liability Cases, whereas, in fact the 
principle so stated is expressly affirmed. 

No better example of the misleading nature of brief 
for plaintiff in error on this point can be given than 
reference to page 15 of said brief where it is stated 
without quotation marks that— ‘‘It is an elementary 
principle that the same statute may be in part constitu¬ 
tional and in part unconstitutional, and that if the 
parts are wffiolly independent of each other, that wffiich 
is constitutional may stand, wiiile that wiiich is uncon¬ 
stitutional will be rejected,” citing Allen vs. Louisi¬ 
ana, 103 U. S., 83; State vs. Adams Express Company, 
85 Nebraska, 25; 42 L. R. A. (N. S.), 402. 

Reference to Allen vs. Louisiana, supra, show’s the 
above statement to be copied verbatim from the 
opinion, and it should have been placed in quotation 
marks; but if this had been done it w’ould haveibeen 
necessary for counsel, in fairness to the court, toi con¬ 
tinue the quotation from said case, indeed the i next 
sentence contained in the same paragraph, as foUow’s: 

I 

“ ‘But,’ as w’as said by Chief Justice Shaw’, in 
Warren v. Mayor and Aldermen of Charlestown 
(2 Gray (Mass.), 84), ‘if they are so mutually 
connected wdth and dependent on each other, as 
conditions, considerations, or compensatioiis for 
each other as to w’arrant a belief that the le^sla- 
ture intended them as a wdiole, and that, ii/ all 
could not he carried into effect, the legislature 
would not pass the residue independently, and 
some parts are unconstitutional, all the| pro¬ 
visions w’hich are thus dependent, conditiorial, or 
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connected must fall with them.’ The point to 
be determined in all such cases is whether the 
mwonstitutioncd provisions are so coyinected 
with the general scope of the law as to make it 
impossibley if thcif are stricken ont, to give effect 
to what appears to have been the intent of the 
legislature/^ (Italics ours.) 


Further illustrating the fact that cases cited by 
plaintiff in error recoii:nize the principle contended for 
bv defendant, attention is invited to the case of Rail- 

w 7 

road Companies vs, Schutf(% 103 U. S., 118, 143, cited 
at page 16 of plaintiff in error’s brief, in which case the 
Supreme Court said: 


“Undoubtedly a constitutional part of a stat¬ 
ute mav be so connected with that which is un- 

•> 

constitutional, as to make it impossible, if the 
unconstitutional part is stricken out, to give 
effect to what, taking the whole together, ap¬ 
pears to have been the legislative will. In such 
a case the whole statute is void; but in thiSy as in 
every other case of statutory construction, all 
depends on the intention of the legislature, as 
shown by the general scope of the law.^^ (Italics 
ours.) 


We will not burden this brief with further individual 
consideration of the cases cited by counsel for plaintiff 
in error on this ijoint. They do not deny the principle 
that the court must find an intent upon the part of the 
legislature to have enacted the constitutional part in¬ 
dependent of the unconstitutional part before the court 
will sustain the same; on the contrary, said cases rec¬ 
ognize and affirm said principle. 
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Plaintiff in error apparently attempts to meet this 
rule by contending that the act under question con¬ 
tained a saving clause indicating that Congress in¬ 
tended all constitutional parts of the act to be retained. 
Counsel apparently overlook the fact that said saving 
clause is found in Section 121 of the Act approved Oc¬ 
tober 22, 1919, 41 St. L., 298 (the original rent legisla¬ 
tion), and can be imported into the Act of May 17, 
1924, only by virtue of acts of extension, and that, at 
the time it was adopted, tlie hotel rates provisions now 
under consideration were not a part of said act. In 
addition, attention is respectfully invited to the iword- 
ing of said Section 121, which commences as follows: 

‘‘If any clause, sentence, paragraph or plart of 
this title shall be adjudged by any court of com¬ 
petent jurisdiction to be invalid, * *i 
(Italics ours.) I 

I 

The words “this title” referred to Title II, relating 
to the Ball Rent legislation. It certainly cannpt be 
said that this clause is a declaration by Congress of its 
intention to enact hotel provisions that might be in¬ 
corporated in the rent legislation at some future date, 
irrespective of the validity of the Ball Rent Law, 

The only means by which the saving clause of the 
former act can be said to affect the hotel provisions is 
that said clause was incorporated by reference and re¬ 
enacted in the Act of May 17, 1924. But as heretofore 
pointed out, on May 17, 1924, the Act of October 22, 
1919, of which the saving clause was a part, together 
with the amendments thereto, was void and of no effect 
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as determined by the Chastleton and Peck cases. The 
attempt made in the Act of May 17, 1924, to amend 
and extend the previous rent legislation was abortive 
and hence the saving clause, contained in the prior rent 
Act, was not revived. 

There is no such clause in or that can be read into 
the bill which carried the hotel provisions through the 
Senate and through the Conference Committee of 
House and Senate to enable this Court to say that 
Congress would have enacted said j)rovisions as an in¬ 
dependent measure had it known that the rent legisla¬ 
tion would be held invalid. 

There being no expressed declaration of Congress 
that the hotel provisions are to take effect irrespective 
of the validity or invalidity of the Ball Rent pro¬ 
visions of the same act, the instant case is governed 
by the i)rinciple enunciated in the cases above dis¬ 
cussed. 

It is submitted that this Court cannot find the neces¬ 
sary inirut of Congress that said hotel provisions be 
given effect in the face of the invaliditv of the rent 
legislation. The phrasing of the hotel provisions as 
part of Section 3 of the amendment to the Ball legis¬ 
lation extending the Rent Act shows that Congress 
intended said provisions to be effective only as a part 
of such legislation. 

Lest there be any doubt on this point, however, the 
legislative history, beginning on page 11 of this brief, 
conclusivelv establishes that Congress had no inten- 
tion of enacting these hotel provisions aside and apart 
from the rent legislation. Therefore, as this Court 
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cannot say that it is plain that Congress would have 
enacted said provisions independent of the attempted 
extension of the Ball Rent Law, the entire act: must 
be held unconstitutional and void. I 


The hotel rates provisions found in Section 3 of 
THE Act of Congress approved May 17, 1924, a|re in 
contravention of the Constitution of the United 
States. 

(1) Said provisions are uncertain and inoperative 
as regards the attempted regulation of hotels and un¬ 
duly discriminate in favor of lodging houses. j 

The remainder of tliis brief will be devoted to a 
consideration of the validity of the provisions id Sec¬ 
tion 3 of the said Act of May 17, 1924, treating] said 
section as though set up in a separate act and assum¬ 
ing the separability of said provisions. 

The first of many objections to said section is that it 
is uncertain and inoperative as regards the attempted 
regulation of hotels. Its provisions in substance re¬ 
quire a fixing of hotel rates by the Commissioners of 
the District of Columbia, as such rates, once an origi¬ 
nal schedule has been set up by the hotel proprietors, 
cannot be advanced without the approval of the Com¬ 
missioners; Oklahoma Operating Company vs. bove, 
252 U. S., 331 (1920). But no definition of ‘‘hotels” 
is given and it is thus impossible to apply thel act. 
That hotels in the District carry on both a transient 
and lodging-house business is a fact of which it ib be- 
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iievecl the court should take judicial notice. But lodg¬ 
ing houses are clearly private institutions not subject 
to police regulation; Bailey vs. People, 190 Ill., 28 
(1921). Therefore, the enforcement of the hotel pro¬ 
visions would result in a denial of the equal protec¬ 
tion of the laws and deprivation of defendant’s prop¬ 
erty without due process of law, as a lodging-house 
business conducted by defendant and other hotel keep¬ 
ers would be regulated, whereas the business conducted 
by individual lodging-house proprietors would be un¬ 
touched; Bailey, vs. People, supra. 

Permanent guests or lodgers are charged by the 
month, often for a suite of rooms, and the rate is quite 
different from a dailv rate. 

In addition there is no distinction drawn bv the act 

m/ 

between hotels and apartment liotels and no means 
provided for determining whether the act ap])lies to 

both or onlv one or tlie other. 

•> 

The court cannot interpolate definitions and limita¬ 
tions to cause an eciiial and fair operation of the act; 
U. S. vs. Rrese, 92 U. S., 214, 221 (1875). The hotel 
provisions thus are inoperative, as their enforcement 
would violate the due process clause of the P^ifth 
Amendment. 

(2) This is an abortive attempt by Congress to 
delegate to the Commissioners of the District of Co¬ 
lumbia its non-delegable legislatire authority. 

Another fatal defect in the Act of ^lay 17, 1924, is 
the omission of any standard or criterion by which the 
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Commissioners of the District are to exercise the 
power conferred upon them to grant or refiise re- 

I 

quests for increases in hotel charges. Congress,! under 
Article I, Section 8, clause 17 of the Federal Con¬ 
stitution, has plenary legislative authority over the 
District of Columbia, but it may not delegate this 
legislative authority to an administrative board with- 
out prescribing a criterion and standard by whiqh that 
board is to exercise its power; Wichita R, R. vs. public 
Utilities Commission, 260 U. S., 48, 58-59 (1922:), Mr. 
Chief Justice Taft, saying: 

I 

^‘The maxim that a legislature may not dele¬ 
gate legislative power has some qualifications, 
as in the creation of municipalities, and also in 
the creation of administrative boards to iapply 
to the myriad details of rate schedules the; regu¬ 
latory police power of the State. The fatter 
qualification is made necessary in order that 
the legislative power may be effectively i exer¬ 
cised. In creating such an administrative agency 
the legislature, to prevent its being a pure dele¬ 
gation of legislative power, must enjoin upon it 
a certain course of procedure cmd certain rules 
of decision in the performance of its function. 
It is a wholesome and necessary principle that 
such an agency must pursue the procedure and 
rules enjoined and show a substantial compli¬ 
ance therewith to give validity to its action.’’ 
(Italics ours.) | 

I 

Tlie Act of May 17, 1924, prescribes no procedure 
or rules of decision to govern the Commissioners in the 


4i 
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exercise of their power over rate increases of hotels, 
and it constitutes, therefore, an abortive attempt by 
Congress to delegate its non-delegable legisative au¬ 
thority. 

Under the act no hearing is provided for, no sum¬ 
mons or notice to the hotel before action by the Com¬ 
missioners, no opportunity provided for the hotel to 
produce witnesses; in fact, nothing which has the sem¬ 
blance of due process of law. 

There is no procedure established setting up a 
standard by which the Commissioners may be guided 
in passing upon applications for increase of rates, and 
no machinery provided for valuing the hotel proper¬ 
ties and for taking into consideration the innumerable 
elements that enter into the cost of operating a hotel 
to enable the Commissioners to determine whether the 
increased rate requested is reasonable. 

Illustrating a rate-fixing law meeting the require¬ 
ments of due process, we invite the court’s attention 
to the Public Utilities Act of March 4, 1913, 37 St. L., 
974, wherein rules of procedure were established and 
judicial review provided. Mere cursory reading of the 
hotel rates provisions now under consideration in com¬ 
parison with the Public Utilities Act is all that is re¬ 
quired as a concrete illustration of what we mean when 
we say that said provisions constitute a delegation of 
legislative power without prescribing a criterion and 
standard by which the power is to be exercised. 

(3) The failure of the Act of Congress approved 
May 17,1924, to prescribe a mode of judicial review of 
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the action of the Commissioners on requests for in¬ 
creases in hotel charges is a fatal defect, i 

i 

j 

The authorities clearly establish the principle jthat 
the machinery for the determination by an administra¬ 
tive board of the rates and prices to be charged ini any 
certain business, in order not to infringe upon the 
rights guaranteed under the Federal Constitution, 
must provide for judicial review of the action of said 
administrative board by a court free to pass on the 
evidence and to draw its own conclusions as to the 
reasonableness of the actions of said board. ' 

The principle was stated by Mr. Justice McReyiolds 
in Ohio Valley Company vs. Ben Avon Borough ^t al., 
253 U. S., 287, 289, as follows: j 

i 

“The order here involved prescribed a:com¬ 
plete schedule of maximum future rates and was 
legislative in character. Prentis v. Atlantic 
Coast Line Co., 211 U. S., 210; Lake Erie S 
Western R. R. Co. v. State Public Utilities Com¬ 
mission, 249 U. S., 422, 424. In all such cases, 
if the owner claims confiscation of his property 
will result, the State must provide a fait op¬ 
portunity for submitting that issue to a judicial 
tribunal for determination upon its own inde¬ 
pendent judgment as to both law and facts; 
otherwise the order is void because in conflict 
with the due process clause. Fourteenth Amend¬ 
ment. Missouri Pacific Ry. Co. v. Tucker, 230 
U. S., 340, 347; Wadlcy Southern Ry. Co. vs. 
Georgia, 235 U. S., 651, 660, 661; Missouri v. 
Chicago, Burlington d Quincy R. R. Coi, 241 
U. S., 533, 538; Oklahoma Operating Co. v.Love, 
252 U. S., 331.” I 
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To the same effect see also Chicago, etc., Ry. Com¬ 
pany V. Minnesota, 134 U. S., 418, 456-458 (1889); 
Missouri .Pacific Ry. Company v. Tucker, 230 U. S., 
340, 347 (1912); Wadley Southern Ry. v. Georgia, 235 
U. S., 651, 660, 661 (1914); Missouri v. Chicago, Bur¬ 
lington S Quincy R. R. Company, 241 U. S., 533, 538 
(1915); Oklahoma Operating Company v. Love, 252 
U. S., 331 (1919). 

The act under discussion here contains no provision 
for such or any judicial review of the Commissioners’ 
action in passing upon a request for an increase in 
hotel rates, and such review is not possible in the ab¬ 
sence of specific statutory provision. 

Mandamus would not lie, because of the free and 
uncontrolled power vested in the Commissioners, to be 
exercised in their discretion. See International Con¬ 
tracting Company vs. Lamont, 155 U. S., 303, 308, where 
the court said : 

“It is elementarv law that mandamus will onlv 

% * 

lie to enforce a ministerial duty, as contra-dis¬ 
tinguished from a duty which is merely discre- 
tionarv.” 

This Court said, in the case of Hoover vs. Intercity 
Radio Company, Inc., 52 App. D. C., 339, 342: 

“The rule that mandamus will not lie to con¬ 
trol the action of an official of the executive de- 
j)artment, in the exercise of discretionary ])ower, 
is too well settled to require discussion.” 

Clearly, therefore, mandamus would not lie to com¬ 
pel the Commissioners to grant the increase requested. 
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and by means of said proceedings to obtain a judicial 
review of the action of the Commissioners in passing 
upon an application for increase in rates. 

Likewise it is clear that the hotel keeper hsis no 
remedy through a suit in equity to enjoin criminal 
prosecution by the Commissioners against him for 
charging increased rates without their approval. Such 
suit would be outside the statute regulating hotel fates, 
as the hotel keeper would be violating the provisions 
of said act and requesting the aid of the court of 
equity to protect him from the consequences of such 
violation. 

In McKee et at, vs. Rudolph ef al., 56 App. p. C., 
207 (1926), the parties being in effect the same as 
herein, this Court determined that in this jurisdiction 
a hotel keeper would have no suit in equity in ^uch a 
contingency but would be left to his defense at law to 
the prosecution on information filed in the Police Court 
for charging rates in excess of those approved by the 
Commissioners, such defense being his sole means of 
obtaining judicial relief from the rates fixed by the 
Commissioners. See also Cave vs. Rudolph, 53 App. 
D. C., 12 and Rudolph vs. Lockwood, 55 App. D. G., 101. 

Certainly it cannot be said that the requirerhent of 
opportunity for review by a judicial tribunal upon its 
own independent judgment of both the law and the 
facts is met by affording the hotel keeper the right to 
defend a criminal action brought in the Police' Court 

I 

for charging rates in excess of those approved hy the 
Commissioners. 
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In this connection it is to be noted that the act in 
question provides a penalty of not less than ten dol¬ 
lars ($10.00) nor more than one hundred dollars 
($100.00) for each offense, and that the charging of 
each guest a rate in excess of that posted in the room 
would constitute a separate offense. Defendant’s live¬ 
lihood and that of every other hotel keeper in the Dis¬ 
trict of Columbia depends upon the furnishing of ac- 
conamodations to an ever-changing stream of guests 
with each of whom is made an express or tacit contract 
for payment at the rates properly charged them. It is 
submitted that the penalties provided in the act under 
consideration are so severe and multitudinous as to 
operate practically as a deterrent and therefore pre¬ 
vent review of the action of the Commissioners, in vio¬ 
lation of the rights of the defendant and of all other 
hotel keepers as guaranteed by the Federal Constitu¬ 
tion. 

(4) Congress is without poiver or authority to regu¬ 
late and determine the prices to he charged by hotels 
in the District of Columbia. 

The rights of defendant and other hotel proprietors 
of the District of Columbia to bargain and contract 
with their guests and to let out rooms and accommoda¬ 
tions are property rights within the protection of the 
due-process clause of the Fifth Amendment; Children’s 
Hospital vs. AdkinSf 52 App. D. C., 109 (1922); Ad¬ 
kins vs. Children’s Hospital, 261 U. S., 525 (1922). 

On pages 12 and 13 of their brief, counsel for plain¬ 
tiff in error contend that this Court has already ad- 


31 


judged that the act now in question does not deprive 
hotel keepers of any property rights (McKee et al. vs, 
Rudolph et al., 56 App. D. C., 207). It is submitted 
that the statement of the court had reference only to 
the question of equity jurisdiction and was not in¬ 
tended to be an adjudication that the act in question 
does not concern property rights of the defendant. 
There are many decisions of the Supreme Court of the 
United States uniformly holding that, in the words of 
Mr. Justice Pitney, in Coppage vs. Kansas, 236 U. S., 
1, 14: 


‘‘Included in the right of personal libertjf and 
the right of private property—partaking of 
the nature of each—is the right to make i con¬ 
tracts for the acquisition of property.’’ 


In Chicago, Milwaukee S St. Paul Ry. vs. Minnesota, 
134 U. S., 418 (1889), Mr. Justice Blatchford, in de¬ 
livering the opinion of the court, said at page 458: 

I 

} 

“If the company is deprived of the power of 
charging reasonable rates for the use of its 
property, and such deprivation takes place in 
the absence of an investigation by judicial ma¬ 
chinery, it is deprived of the lawful use of its 
property, and thus, in substance and effect, of 
the property itself, without due process of law 
and in violation of the Constitution of the Uhited 
States; • • j 


The above-quoted excerpt is mentioned with ap¬ 
proval by Mr. Justice Harlan in the opinion of the 
court in Smyth vs. Ames, 169 U. S., 466 (1897), at^page 
523, where, after discussing other cases cited in the 
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opinion in the Smyth case, the learned justice con¬ 
cludes that from the authorities considered the follow¬ 
ing principle is settled, namely (p. 526): 

VA State enactment, or regulations made 
under the authority of a State enactment, estab¬ 
lishing rates for the transportation of persons 
or property by railroad that will not admit of 
the carrier earning such compensation as under 
all the circumstances is just to it and to the 
public, would deprive sucli carrier of its prop¬ 
erty without due process of law, and deny to 
it the equal protection of the laws, and would, 
therefore, be repugnant to the Fourteenth 
Amendment to the Constitution of the United 
States.’’ 

In Adkins vs. Children's Hospital, supra, Mr. Justice 
Sutherland quoted with approval the excerpt above 
set out from Coppage vs. Kansas, and further said 
(261 U. S., 545): 

“The statute now under consideration is at¬ 
tacked upon the ground that it authorizes an un¬ 
constitutional interference with the freedom of 
contract included within the guarantees of the 
due process clause of the Fifth Amendment. 
That the right to contract about one’s affairs 
is a part of the liberty of the individual pro¬ 
tected by this clause, is settled by the decisions 
of this Court and is no longer open to question. 
Allgeyer vs. Louisiana, 165 U. S., 578, 591; 
New York Life Insurance Company vs. Dodge, 
246 U. S. 357, 373, 374; Coppage vs. Kansas, 236 
U. S. 1, 10, 14; Adair vs. United States, 208 
U. S. 161; Lochner vs. New York, 198 U. S. 45; 
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Butcher’s Union Compa/ny vs. Crescent City 
Company, 111 U. S. 746; Muller vs. Oregl^n, 208 
U. S. 412, 421.” I 

t 

See, also, Oklahoma Operating Company vs;. Love, 
252 U. S., 331 (1919); Terrace vs. Thompson, 263 U. S., 
197 (1923). i 

j 

It, therefore, follows that the interference by Con¬ 
gress with the property rights of the defendant and 
other hotel keepers in the District of Columbia, by fix¬ 
ing the prices to be charged for their rooms apd ac¬ 
commodations can be justified only on the ground that 
the hotel business sought to be regulated is quasi pub¬ 
lic, within the doctrine that such business mhy be 
regulated by the State; Adkins vs. Children's ^Hos¬ 
pital, and other authorities, supra. | 

Counsel for plaintitf in error concede this and de¬ 
vote a major portion of their brief to the contention 
that the hotel business of defendant and other ihotel 
keepers in the District of Columbia, similarly i situ¬ 
ated, is “clothed with a public interest’’ to bring it 
within the aforesaid doctrine. It is respectfullyj sub¬ 
mitted, however, that the cases relied upon by plain¬ 
tiff in error, while establishing the abstract principle 
of the authority to regulate certain classes of busihess, 
do not establish the authority to fix the rates to be 
charged by hotels. 

The case of Munn vs. Illinois, 94 U. S., 113 (1876), 

involved the regulation of grain warehouses, and! the 

« 

fundamental basis for the decision was the practical 
monopoly existing in regard to said warehouses, i 

5 ; I 

1 

i 

! 

i 
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Georgia Banking Company vs. Smith, 128 U. S., 174 
(1888), involved the regulation of railroads incorpo¬ 
rated by the State and receiving a franchise from the 
State, imposing countervailing obligations upon the 
railroad corporation, sufficient to enable the court to 
find a public interest justifying the rate regulation. In 
the opinion of the court at page 179 Mr. Justice Field 
specifically refers to the fact that the railroad has 
special privileges to carry out the object of its incor¬ 
poration, particularly the authority to exercise the 
State’s right of eminent domain, a right which can be 
exercised only for public purposes. 

Budd vs. New York, 143 U. S., 517 (1881), was simi¬ 
lar to the case of Munn vs. Illinois, supra, and in¬ 
volved the right to regulate on the fundamental basis 
of a practical monopoly in the particular field involved. 
To the same effect is Brass vs. North Dakota, 153 U. S., 
391 (1893), which also involved the regulation of grain 
warehouses. 

Likewise, in the case of German Alliame Insurayice 
Company vs. Kansas, 233 U. S., 389 (1913), the regula¬ 
tion by the State was upheld on the fundamental basis 
of monopolistic conditions. 

Block vs. Hirsh, 256 U. S., 135 (1920), justified rent 
legislation solely to meet an exceptional housing 
emergency in the National Capital. As was stated by 
Mr. Justice Holmes in that case: 

“A limit in time to tide over a passing 
trouble, well may justify a law that could not be 
upheld as a permanent change.” 
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No such conditions exist with reference to the ipiodem 
hotel. There is no monopoly, but, on the contrary, 
active competition between hotels of the several 
classes, with which the guest can deal at his pleasure. 
No special privileges are received from the public, no 
franchise granted. None of the conditions exist such 
as pertained to the cases cited by counsel for plaintiff 
in error, unless it be that reference be made to; Wolff 
Company vs. Industrial Court, 262 U. S., 522 (1922), 

where at page 535 Mr. Chief Justice Taft, in speaking 

1 

for the court, divided into three classes businesses said 
to be clothed with a public interest, justifying some 
regulation, his second class being as follows; i 

‘‘(2) Certain occupations, regarded as ex¬ 
ceptional, the public interest attaching to which, 
recognized from the earliest times, has survived 
the period of arbitrary laws by Parliament, or 
Colonial legislatures for regulating all trades 
and callings. Such are those of the keepers of 
inns, cabs, and grist-mills. State vs. Edivards, 
86 Maine, 102; Terminal Taxicab Company vs. 
District of Columbia, 241 U. S., 252, 254.’^ ■ 

i 

In the above quoted excerpt it is apparent thht the 
court recognized the historical nature and foundation 
of inns at a time when there was only one inn to a town 
and when conditions of travel were such as to require 
regulation by the State. The cases cited, however, do 
not pertain to hotels; State vs. Edwards involved a 

_ _ I 

grist-mill for grain and Terminal Taxicab Company vs. 
District of Columbia involved public cabs. No author¬ 
ity is mentioned with reference to the validity of rate 
regulation in connection with hotels. 
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As said by Mr. Justice Holmes, in Block vs. Hirsh, 
supra, at page 155: 

‘‘Plainly circumstances may so change in time 
OF: so differ in space as to clothe with such an 
interest what at other times or in other places 
would be a matter of purely private concern.” 

it is submitted that while conditions may liave 
existed 'writh reference to the historical inn justifying 
regulation, conditions at the present day are so com¬ 
pletely changed as now to make the matter of rate 
fixing by hotels one of purely private concern. 

The Wolff Case, it is submitted, is of significance by 
reason of the holding that even if the business there 
in question, of manufacturing food for public consump¬ 
tion, be considered a calling charged with a public in¬ 
terest, it was not subject to the compulsory wage regu¬ 
lation there involved. In the words of ^Ir. Chief 
Justice Taft (page 539): 

“To say that a business is clothed with a 
public interest is not to import that the public 
may take over its entire management and run 
it at the expense of the owner. The extent to 
which regulations may reasonably go varies 
with different kinds of business. The regula¬ 
tion of rates to avoid monopoly is one thing; 
the regulation of wages is another.” 

Defendant submits that under the authoritv of the 
Wolff Case Congress is without authority to regulate 
the prices to be charged by hotels in the District of 
Columbia. 
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Nor is the case of State of Ohio vs. Norval Hotel 
Company, 103 Ohio State, 361,19 A. L. R., 637 (1921), 
an authority in support of rate regulation. The; Nor¬ 
val case did not involve rate fixing. Mr. Justice John¬ 
son, in delivering the opinion of the court, thu$ ex¬ 
pressed the situation: 

‘^The legislature does not attempt to fix the 
price of any room in a hotel.” 

i 

I 

And in the same opinion, the court, in speaking of 
the requirements of the statute, referred to the hotels’ 
''undoubted privilege of raising the rate.^^ ■ 

The case of Huhhell vs. Higgins, 148 Iowa, 36 Ann. 
Cas., 1912B, 822 (1910), merely involved questions of 
public health and public safety and inspection by' cer¬ 
tain officials and had nothing whatsoever to do with 
the far more important question of the fixing of rates. 

Conditions do not prevail today providing any rea¬ 
son for classing a modern hotel as a public calling 
subject to price regulation by the State. We believe 
that the court may take judicial notice of the fact;that 
there are a great number of hotels in the District of 
Columbia, in the neighborhood of one hundred, with 
prices varying from a few cents upward to several 
dollars per day as to the choice of which the trayelei 
lias ample opportunity to bargain, suited to his lOwn 
desires and purse. The monopolistic feature and the 
public grants which furnish the basis for rate regula¬ 
tion are entirely lacking with reference to hotels,’; and 
it is respectfully submitted that the act under discus¬ 
sion in seeking to provide for the fixing of hotel 
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charges, deprives hotel keepers in the District of Co¬ 
lumbia, and defendant in particular, of their liberty 
of contract and their property without due process 
of law; Block vs, Hirsh^ 256 U. S., 135,155, 157 (1920); 
Twining vs. New Jersey^ 211 U. S., 78, 101 (1908). 

Modern authoritv is ai^ainst lei»:islation siicli as that 
involved in the instant case, and the abstract principle 
relied upon by plaintiff in error has no application to 
the case of hotels. 


Conclusion. 

In view of the foregoing, it is respectfully submitted 
that the learned presiding judge of the Police Court, 
in holding that “The said hotel section comes within 
the purview of the emergency decisions of the courts,” 
and hence is invalid, rendered the only decision pos¬ 
sible herein. The title of the act, the preamble, the 
legislative history of the attempt to secure the adop¬ 
tion of the liotel provisions as a separate measure, as 
well as the debates of Congress incident to its adop¬ 
tion as a rider to the Ball Rent Law, all clearly in¬ 
dicate that said provisions were of the nature of emer¬ 
gency legislation and of the same nature as the rent 
legislation. 

We further believe that the authorities cited in the 
preceding pages of this brief conclusively demonstrate 
that, under the circumstances of this case, said hotel 
provisions cannot be sustained as an independent law, 
since it cannot be said that it is plain that Congress 
would have enacted such provisions irrespective of the 
validity of the law and the existence of the emergency 
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upon which the latter was founded. Congress has 
manifested no intent to make a separate enactment on 
this subject. 

Not only is it clear that said provisions are a part of 
the rent legislation and failed with it, but we also re¬ 
spectfully submit that it is conclusively demonstrated 
upon the authorities given above that said legislation, 
even if treated alone, would not stand the scrutiny of 
the courts, bearing in mind the protection accorded by 
the Constitution to property rights of citizens. There¬ 
fore, it is submitted that the judgment below should 
be affirmed. | 

I 

i 

Respectfully submitted, 

E. F. COLLADAY, | 

CHARLES C. COOPER, Jr., | 
Counsel for Defendant m Ertpr, 

COLLADAY, CLIFFORD & PETTUS, 

Of Cou/nseL \ 
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